City Council Staff Report

Date: January &, 2010 CONSENT CALENDAR

Sﬁbject: PALM SPRINGS STADIUM RE-ROCFING PRQOJECT, CITY PROJECT
NO. 08-23

From: David H. Ready, City Manager

Initiated by: Public Works and Engineering Department

SUMMARY

It is necessary to cancel the previously awarded construction contract with Anemos
Enterprises, Inc., due to the contractors inability to perform the work as required by the
specifications.

' RECOMMENDATION;

1) Terminate Agreement No. 5846 in the amount of $27,900.00 with Anemos
Enterprises, Inc., for the Paim Springs Stadium Re-Roofing Project, City Project
No. 08-23; and

2) Authorize re-bidding.
STAEF ANALYSIS:

The Palm Springs Stadium Re-roofing Project was initiated by the Parks and Recreation
Department, to repair the leaking roof of the existing office and locker room areas at the
Palm Springs Stadium.

The origina! project specifications were prepared by the Public Works and Engineering
Department staff in December 2008, and specified the complete removal of the existing
reofing and installation of a new ethylene inter-polymer (EIP) single ply rocfing system,
as has been specified at all other facilities in recent years. This type of rocfing was
successfully used on several City faciliies, including the Leisure Center, Pclice
Department Training Center, Pavilion Building and James 0. Jessie Desert Highland
Unity Center.

Item No. 2.'.
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In December 2008 the project was advertised for bids, however, the low bid from Al
Miller & Sons Roofing, Inc., was $109,800 which was significantly more than the
estimate of $35 000 based on prior re-rocfing project costs per square foot. It was later
determined that the Palm Springs stadium roof has many conduits for utilities and
communications extending across the roof that would need o be removed and
reinstalted to construct the EIP single ply roofing system that was specified. This fact
significantly inflated the construction cost for an EIP single ply roofing system over what
was estimated. On March 4, 2008, City Council rejected the hids received and
authorized staff to re-advertise for bidding using a different rocfing material than was
previously specified.

The Public Works and Engineering Department subsequently prepared new project
specifications requiring partial removal of the existing foam roocfing, installation of new
sprayed polyurethane foam roofing and application of elastomeric coating on the entire
roof area. This type of application doas not require removal and re-ingtallation of all of
the conduits for utilities and communications extending across the roof, as the foam
material will be sprayed over these conduits in place. While the capital cost of the foam
roof will be much less, this type of roof will require more maintenance and re-coatings
every 4-5 years in order to preclude detericration and leakage.

On April 4, 2009, the City received the following bids based on the revised roofing
specifications:

1. Anemos Enterprises, Inc. $27,900.00
2. Cook Coatings, Inc. $29,200.00
3. Best Confracting $48,500.00
4. RGSLA, Inc. $64,700.00

On May 6, 2009, the City Council awarded the construction contract to Anemos
Enterprises, Inc.  Subsequently, the Public Works and Engineering Department
coordinated with the contractor on various submittals in preparation of beginning the
work. In July 2009, staff reviewed and rejected the contractor’s submittals as they did
not comply with the specifications. A revised submittal was received in September 2009
which complied with the specifications, however, on October 21, 2009, the contractor
requested that the City authorize the use of Ari-Thane Foam Roofing as a subcontractor
to install the specified roofing material (see Attachment 1).

The contractor did not list any subcontractors in its bid. Pursuant to the California
Public Contract Code, Section 4100, requires that a contractor list all subcontractors in
its bid who will perform one-half of one percent (0.5%) of the prime contractor's total bid,
or $10,000 {whichever is greater}. As indicated in the contractors letter, the request is
to allow a subcontractor to perform 46% of the work {or $12, 834)', an amount requiring
the subcentractor to have been listed in the original bid,

! By subsequent letter, staff requested clarification from the contractor regarding his
request. A reply letter dated November 2, 2009, included a copy of Ari-Thane Foam
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Therefore, staff is unable to arbitrarily approve the contractor's request to add a
subcontractor to the project. Allowing a subcontractor to be added to a contract when
one has not been originally listed is only allowed under the provisions of Public Contract
Code Section 4109, which states:

Subletting or subcontracting of any portion of the work in excess of one-half of 1
percent of the prime coniractor's fotal bid as to which no subgontractor was
designated in the original bid shall only be pemmiffed in cases of public
_emergency or necessity, and then only after a finding reduced to writing as &
public record of the awarding authorily sefting forth the facts consiituting the
emergency or necessily.

in this case, staff does not believe that there is substantial cause for the City Council to
determine a finding of public emergency or necessity with which to approve the
contractor's request. Furthermore, agreeing to the contractor's request may represent
an unfair advantage over the other contractors whe originally bid the project who might
otherwise challenge the City's decision.

in consultation with the City Aftorney's office, the Public Works and Engineering
Department discussed several options to consider moving this project forward. The
Califarnia Public Contract Code, Sections 4110 and 4111 obligate the City to follow
certain procedures with regard to violations of the Code. Specifically, these two
sections of law state:

4110. A prime contractor violating any of the provisions of this chapler violates
his or her contract end the awarding authority may exercise the option, in its own
discretion, of {1) canceling his or her contract or (2} assessing the prime
contractor a penafly in an amount of nof more than 10 percent of the amount of
the subconiract involved, and this penally shall be deposited in the fund out of
which the prime confract is awarded. In any proceedings under this section the
prime contractor shall be entifled to a public hearing and to five days’ nofice of
ihe time and place thereof.

4111. Violation of this chapter by a ficensee under Chapler 8 {commencing with
Section 7000) of Division 3 of the Business and Professions Code constitutes
grounds Tor disciplinary action by the Conlraciors Slate License Board, in
addifion to the penalfies prescribed i Section 4110

contractor claims only 46% of the work is to be performed by the requested
subcontractor, the total value of the subcontract is $22,000 or nearly §0% of the entire
project. The contract documents require that the prime contractor self-perform at |east
50% of the work, and staff remains unclear how the contractor determined its
calculation on the basis of the total value of work and the suggested subcontract
amount.
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Staff has provided notice to the contractor of its recommendation to terminate its
contract with the City, and the contractor has acknowledged staffs recommendation
and waived its rights to a public hearing to protest the termination. It is staff's
recommendation that the City Council terminate the contractor's agreement due to
breach of contract {(default), for violating the provisions of the contract documents.

FISCAL IMPACT:

Although the City has a valid Performance Bond, guaranteeing the contractor's
performance of the work, in consultation with the City Attorney it is unlikely that the
Surety would make this Bond available to the City to complete the work since no work
has actually commenced. in this case, the contractor is willing fo perform the work, but
in viclation of the contract documents and public contract code. There will be limited
costs involved with re-kidding this project, sufficient funds are available in the Measure
Y account 261-2454-51568,

SUBMITTED:
Frepared by: Recommended by:
7 L ﬂﬁ/_
e r/.."l : '
E VA qﬁﬁ@\_\
Marcus L. Fulter David J. Barakian
Assistant Director of Public Works Diractor of Public Works/City Engineer

Approved by:

(£ Thomas J. Wilson, Asst. Gitj; Manager David H. Rea iplanager

Attachments:

1. Anemos Enterprises, Inc., letter dated Qctober 21, 2009
2. Anemos Enterprises, Inc., letter dated November 2, 2009
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Anemos Enterg rises, Inc.

Commerciz] - Industrial, Livense #813137, C-23 Painting & Decorating, C-39 Roofing

October 21, 2009

City of Palm Springs

Departient of Public Works & Engineering
3200 L. Tahquitz Canyon Way

Palm Springs, CA 92262

Attn: George F. Farago, P.E. Associate Civil Engineer,
Public Works & Engineering Depaztmeant

Ce:  Michael Lytar, Senior Public Works Inspector
Fax; 760-322 K360

Re: Palm Springs Stadinm Re-reof, City Project No. 08-23

Dear Mr. George Farago,

Since I did not specify the use of'a sub-coniactor in my initial bid package, 1 wonld like
permission 1o use a certifted sob-contracior to do the repairs and urethane foam
installation according to the specifications so that we can provide the City of Palm
Springs with a 10 year —warranty certificate. The work to be performed by the sub-
contracter, Ari-thane Foam Roofing, will not exceed 46% of the total work specified in
the contract, Anemos Enterprises, Inc. wil} use our own crew to complete the rest of the
work, Please feel free to call me if you have any questions at B58-688-2598.

Sincerely,

Demaetzees Loyt

Demetrivs Capous, Project Manager

Painting » Roofing + Sandblasting « Lead Removal « Speciel Coatings » Waterproofing » Watrblasting

Pethgx+7RaSHY » Bandblasting OALSD |RSw2YHS ~ Spedin) LRANRER -8 SFdtenpriabng #5 A3 MHE
PO. Box 722319 e San Diego, CA 92172-2349 + Tel: (B58) G538-3801 < Fax: (858) 538-3801




Anemos Enterprises, Inc.

Commercial - Industrial, License #815137, C-33 Painting & Decorating, C-39 Roofing

November 2, 2(09 Sent via Fax & Certified Mail

City of Palm Springs
Department of Public Works & Engineering
3200 E. Tahquitz Canyon Way

Palm Springs, CA 92262

Attn:  Gearge F. Farago, F.E. Associate Civil Enginser,
Public Works & Engineering Dapartment -
Fax: 760-322-8360

CC: Michael Lytar, Senior Public Works Inspector
Public Works & Enginearing Department
E-mail: Mike. Lytar@palmsprings-ca.gov

Re: Palm Springs Stadiom Re-rouf, City Project No. 08-23

Dear Mr. George Farago,

Iam in receipt of your letter dated, Oct. 27™, 2009, requesting clarification. I would like to
explain the reason behind our request for a sub-cantractor, When we initially bid for this project,
there were members of our crew who were certified foam applicators. Since then, one of those
iedividoals no longer works at Anemos Enterprises, Inc. As project manager, T have been
certified in the past; however, my certification bus since expired. For these reasons we are
requesting a sub-contractor, Ar-Thane Foam, to perform a portion of the work, related to the
foam application process zecording to the City of Paln Spring's specifications.

Please find a draft copy of the contract with Ari-Thane Foam.

Please contact me if you have any questions. 858-668-259%

Sincerely,

Demety) copo o

Nemetrios Capous, Project Manager

Painting ¢ Rocfing » Sandblasting * Lead Removal » Special Coatings * Waterproofing * Waterhlasting
= Tel: (558} 5383801 = Fax: (8bE} 538-3801

FO. Box 722349 + San Diego, CA 92172-2349




3 Ari~Thane Foam Roofing
74965 La Patma Dhive, Chiee, CA #1710

Fhome {909} &06-2717 Fax (504 6064736
Residentinl License $277593 f Commercial License £857190

PROPOSAL & ACCEPTANCE
High Ewergy Eficioncy Rinfiny ~ LEED Effkciout Ragfing 3 High Perfernacnc Resfhig
CUSTOMER: Ao Friterpeise TNC JOB: Palm Springs Stadinm DATE D1/
ADDRESS: IO Box 721240 mm&msammw;y
CITY, S5T. F3%: Saon Dhepo, CA 92172 CITY, 51 FahSEzi:tgs,CABEZEZ
PHONTE: 958-558-2558 PHONE: 1-760-323-8253
FAX: MSA FAX: 1-760-322-8360
CONTACT: Rene 5 Martinez Jr CONTALCT: RutS.Marlim]r
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FOTAL PRICE: $ 22,000

This propasal may be withcawe by us if not scoepted withia 30 days
FROGAESS PAYMENTS WITH 100 DUE UPON COMPLETION
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V Ari-Thane Foam Roofing

PROPOSAL & ACCEPTANCE




