City Council Staff Report

DATE: December 17, 2014 NEW BUSINESS

SUBJECT: DISMISS THE BID PROTESTS FROM CONSERVE LANDCARE AND

MARINA LANDSCAPE, INC., AND WAIVE ANY INFORMALITY (NON-
RESPONSIVENESS) AND AWARD A CONSTRUCTION CONTRACT TO
GOLDEN  VISTA  CONSTRUCTION, INC.,, A  CALIFORNIA
CORPORATION, DBA GOLDEN VALLEY CONSTRUCTION, IN THE
AMOUNT OF $1,328,315 FOR THE TAHQUITZ CANYON WAY MEDIAN
LANDSCAPING PHASE 2, CITY PROJECT 13-33

FROM: David H. Ready, City Manager

BY:

Public Works & Engineering Department

SUMMARY:

Award of this contract will allow the City to proceed with the landscape conversion of
existing medians within Tahquitz Canyon Way between Sunrise Way and El Cielo Road
into a vibrant, drought tolerant landscape inclusive of new plants, trees, irrigation
systems, landscape lighting, decomposed granite paving, boulders and decorative
paver crosswalks. In addition, this contract includes certain enhancements to the
previously completed Tahquitz Canyon Way median landscaping within Section 14,
between Indian Canyon Drive and Sunrise Way.

RECOMMENDATION:

1.

2.

Dismiss the bid protest submitted by Conserve LandCare dated November 26, 2014;

Dismiss the bid protests submitted by Marina Landscape, Inc., dated December 1
and 8, 2014,

Waive any informality (non-responsiveness), and award a construction contract
(Agreement No. ) to Golden Vista Construction, Inc., a California corporation,
dba Golden Valley Construction, in the amount of $1,328,315 for the Tahquitz
Canyon Way Median Landscaping Phase 2, City Project 13-33;

Delegate authority to the City Manager to approve and execute construction contract
change orders up to a cumulative amount of 5% of the contract amount ($66,416);
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5. Authorize the City Manager to execute all necessary documents.

BACKGROUND:

On April 11, 2012, the City Council approved the schematic/conceptual landscape plans
prepared by RGA Landscape Architects, Inc., (RGA) for the Tahquitz Canyon Way
Median Landscape Project extending from Indian Canyon Drive to Civic Drive. This
approval did not include the ‘Civic Zone’ median {from Civic Drive to El Cielo Road) or
adjacent portions of the City Hall or Riverside County Administrative Offices sites.

Subsequently, RGA was contracted to prepare construction plans and specifications for
the first phase of the landscape conversion of the medians located between Indian
Canyon Drive and Sunrise Way (also known as the ‘Urban’ and ‘Tribal Heritage’ zones).
The City Council previously awarded a construction contract to Marina Landscape, Inc.,
of Anaheim, CA, and construction of this portion of the project began in August 2013
utilizing Tribal Transportation Program funds provided by the Agua Caliente Band of
Cahuilla indians. Construction of the first phase was completed in April 2014.

In December 2013, as construction of the landscape medians within Section 14 was
proceeding, staff requested direction from the City Council to proceed with the second
phase of the project, including the development of conceptual plans for the Civic Zone
(Civic Dr. to El Cielo Rd.), an authorization of Measure J funding, commissioning RGA
to prepare construction drawings, and the reappointment of the City Council
subcommittee consisting of City Council Members Mills and Hutcheson and Planning
Commissioner Lisa Middleton.

On June 18, 2014, the City Council directed staff to proceed with RGA to create Civic
Zone conceptual plans. Subsequently, two subcommittee meetings were held to
develop the conceptual plans, and to provide staff direction for both the Civic Zone and
Neighborhood Zone (extending from Sunrise Way to Civic Drive). During these
meetings, the City Council subcommittee expressed concerns that the recently
completed landscape conversion of the medians located between Sunrise Way and
Indian Canyon Drive within section 14 lacked lushness and color, and discussed a
desire to minimize the impact of the curvilinear retaining walls. These concerns were
echoed by Tribal representatives participating in the subcommittee meetings who
expressed the Tribe's desire to develop plans to enhance the completed landscape
medians with additional plant materials and wall modifications. Tribal staff also
proposed to participate in the cost of the landscape enhancements to the medians
located in Section 14,

In addition to concerns regarding the completed median landscaping in Section 14, the
City Council subcommittee requested that RGA revise the previously approved
schematic plans for the Neighborhood Zone in order to provide the full City Council with
expanded, updated, conceptual images of the proposed finished landscape that could
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be considered prior to approving construction drawings.

On September 3, 2014, the City Council approved an agreement with RGA to prepare
the construction drawings and specifications for both the Civic and Neighborhood Zones
(Sunrise Way to El Cielo Road), as well as the conceptual revisions to the
Neighbornood Zone that were previously requested, and the development of
enhancements to the median landscaping improvements recently completed in Section
14.

On September 4, 2014, RGA presented to the City Council subcommittee photo
simulations of the Civic Zone concepts, plant material exhibits, Section 14 landscaping
modification enhancements, and modified Neighborhood Zone concepts. The City
Council subcommittee provided input and requested revisions that would be
incorporated into the final construction drawings.

The revised conceptual drawings, and final construction plans, specifications and
estimates were presented to and approved by the City Council at its October 15, 2014,
meeting. At that time, staff was authorized to proceed with advertisement and
construction bidding for the Tahquitz Canyon Way Median Landscaping, Phase 2, City
Project 13-33, (the “Project”), with an estimated cost of $1,800,000.

ANALYSIS:
The Project was advertised for bidding on October 25 and November 1, 2014, and at

3:00 p.m. on November 25, 2014, the Procurement and Contracting Division received 5
bids, tabulated as follows:

Company Location Bid Amount
Golden Vista Construction, Inc., dba .

Golden Valley Construction Palm Springs, CA $1,328,315.00
Marina Landscape, Inc. Anaheim, CA $1,665,745.30
Conserve LandCare Thousand Palms, CA $1,709,602.00
Kasa Construction, Inc. Chino, CA $1,968,355.00
C.S. Legacy Construction Pomona, CA $2,338,257.00

A full bid summary is included as Attachment 1. The final construction estimate was
$1,800,000.

Conserve LandCare Bid Protest

On November 26, 2014, the City received a bid protest from Conserve LandCare (the
third lowest bidder) requesting that the City determine the bids submitted by Golden
Valley Construction and Marina Landscape were non-responsive, and to award a
contract to Conserve LandCare as the lowest, responsive bidder. The bid protest was
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timely filed in accordance with Section 7.08.030, “Bid Protests,” of the Palm Springs
Municipal Code (PSMC). A copy of Conserve LandCare's bid protest is included as
Attachment 2.

Conserve LandCare’s arguments for a finding of non-responsiveness related to an
alleged lack of evidence that both Golden Valley Construction and Marina Landscape
were appropriately certified, or listed an appropriately certified subcontractor, to perform
decorative concrete paver installation. Staff evaluated the bid protest, and a
determination was made that the protests against Golden Valley Construction’s bid and
Marina Landscape’s bid were without merit on the basis that the contract documents
require that the installers be appropriately certified by the Interlocking Concrete
Pavement Institute (ICPI). The contractor itself does not need certification from ICPI,
but prior to construction staff employed by the general contractor or its subcontractor
need to provide evidence acceptable to the City Engineer demonstrating the appropriate
ICPI certification. Staff confirmed its evaluation with the City Attorney, and Conserve
LandCare was advised of the City’'s evaluation of its bid protest by letter dated
December 4, 2014, included as Attachment 3.

Marina Landscape Bid Protest

On December 1, 2014, the City received a bid protest from Marina Landscape (the
second |lowest bidder) requesting that the City determine the bid submitted by Golden
Valley Construction was non-responsive, and to award a contract to Marina Landscape
as the lowest, responsive bidder. The bid protest was timely filed in accordance with
Section 7.08.030, “Bid Protests,” of the PSMC. A copy of Marina Landscape’s bid
protest is included as Attachment 4.

Marina Landscape’'s arguments for a finding of non-responsiveness of Golden Valley

Construction related to two issues:

1. A question on the validity of the signature of Michael Honz (General
Manager/Superintendent) on the Golden Vailey Bid Proposal and Non-Collusion
Affidavit forms.

2. An appearance of materially unbalanced bid items.

Staff evaluated the bid protest, and a determination was made that the protest against

Golden Valley Construction’s bid was without merit on the basis that:

1. The Bid Proposal form requires the form to be signed by an appropriate
representative of the bidder, and does not otherwise require specific corporate
officers to execute the Proposal. Similarly, the Non-Collusion Affidavit requires the
form to be signed by an appropriate representative of the bidder, and does not
otherwise require specific corporate officers to execute the Affidavit. The Bid Bond
form, however, does require appropriate corporate officers to execute the bond, as
identified on the form. The fact that different representatives of Golden Valley
Construction have executed bid documents does not ...(cafl} to question the validity
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of (their) proposal in its entirety, as alleged by Marina Landscape.

2. Although certain bid items from Golden Valley Construction’s bid may be higher than
the prices for those bid items submitted by the other bidders, an argument that ...the
bid items are materially unbalanced and cause for further scrutiny, as alleged by
Marina Landscape, is unfounded. An unbalanced bid requires further scrutiny if the
unbalanced bid has artificially lowered its cost and is the basis of award, and where
there are other bid schedules that may be included in the award where comparable
bid prices are significantly different from those in the bid on which award is to be
determined. The City of Palm Springs historically has avoided any ability for bidders
to submit unbalanced bids, by disclosing the basis of award in its Notice Inviting Bids
as being the total sum of all the bid schedules for projects where there are multiple
bid schedules. This is the case with the Project, the basis of award is the total sum
of the two bid schedules, therefore, an argument to apply further scrutiny to Golden
Valiey Construction’s bid prices is without merit, as any effort to otherwise unbalance
the bid has no impact on the total cost of the bid being awarded.

Staff confirmed its evaluation with the City Attorney, and Marina Landscape was
advised of the City’s evaluation of its bid protest by letter dated December 4, 2014,
included as Attachment 5.

Subsequently, on December 8, 2014, the City received a response from Marina
Landscape to the City's initial determination letter, furthering their argument that the
appearance of the signature of different persons from Golden Valley Construction is ...
irregular, circumstantial and grounds for rejection. Marina Landscape advances their
argument by suggesting that Golden Valley Construction ...should have included a copy
of their Corporate Resolution with the bid documents at the time of bid submittal thereby
removing any future doubt that Mr. Honz is authorized to sign the bid documents on
their behalf. A copy of Marina Landscape’s letter is included as Attachment 6.

Staff evaluated Marina Landscape’s latest bid protest argument, and a determination
was made that the protest against Golden Valley Construction’s bid remained without
merit on the basis that the bid documents for the Project do not require submission of
Corporate Resolutions with bid documents at the time of submittal. The Bid Proposal
form requires the form to be signed by an appropriate representative of the bidder, and
does not otherwise require specific corporate officers to execute the Proposal.
Similarly, the Non-Collusion Affidavit requires the form to be signed by an appropriate
representative of the bidder, and does not otherwise require specific corporate officers
to execute the Affidavit. The Bid Bond form, however, does require appropriate
corporate officers to execute the bond, as identified on the form. Marina Landscape's
attempt to disqualify Golden Valley Construction’s bid on the basis of who executed the
Bid Proposal and Non-Collusion Affidavit forms is without merit, and execution by Mr.
Honz as an appropriate agent of Golden Valley does not represent a highly irregular
defect in their bid warranting its rejection, as alleged by Marina Landscape.
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Staff confirmed its evaluation with the City Attorney, and Marina Landscape was
advised of the City's final evaluation of its bid protest by letter dated December 9, 2014,
included as Attachment 7.

On all advertisements for bids, the City issues a disclosure under Section N-3 “Award of
Contract,” in its Notice Inviting Bids declaring that:

The City reserves the right after opening bids to reject any or all bids, fo waive any
informality (non-responsiveness) in a bid, or to make award to the lowest responsive,
responsible bidder.... As a California charter city, pursuant to relevant state and case
law, the City Council retains general authority to award contracts in the best interests of
the City.

On the basis that the City Council dismisses the bid protests submitted by Conserve
LandCare and Marina Landscape, staff recommends that the City Council waive any
informality (non-responsiveness) in the bid submitted by Golden Valley Construction,
and determine that Golden Valley Construction of Palm Springs, California, submitted
the lowest responsive bid. Staff reviewed the bid, references, and contractor’s licenses,
and found Golden Valley Construction to be properly licensed and qualified. A
construction contract with Golden Valley Construction for the Project is included as
Attachment 8.

Local Business Preference Compliance

Section 7.09.030 of the Palm Springs Municipal Code, “Local Business Preference
Program,” requires prime contractors to use good faith efforts to sub-contract the supply
of materials and equipment to local business enterprises and to sub-contract services to
businesses whose work force resides within the Coachella Valley; submission of good
faith efforts is required. The low bidder, Golden Valley Construction, demonstrates
compliance with the local business preference policy, in that Golden Valley Construction
is a business located within the City of Palm Springs, and further, Golden Valley
Construction also listed Brudvik Electric (a business located in the City of Palm Springs)
as a subcontractor performing 31% of the work.

City Council Approval of Contingency Funds

Given the size and scope of the Project, staff recommends that the City Council
delegate authority to the City Manager to approve and execute construction contract
change orders up to a cumulative amount of 5% of the contract amount equivalent to
$66,416. The Assistant City Manager/City Engineer will carefully evaluate any
additional or extra work claims represented by Golden Valley Construction, and if valid,
submit to the City Manager for his approval. In this way, work can proceed
uninterrupted as the City Manager and Assistant City Manager/City Engineer
administratively process construction contract change orders up to the authority
specifically delegated herein by the City Council.
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FISCAL IMPACT:

A total of $2,060,000 was previously budgeted by the City Council from the Measure J
Fund (Fund 260) for the Project. The Project budget, and incurred expenditures and
available balance, are identified in Table 1:

Table of Project Costs Amount
FY 13/14 Budget Appropriation $1,030,000
FY 14/15 Budget Appropriation $1,030,000
Design Services ($6,600)
Project Administration (through 11/8/14) ($4,388)
Project Administration (Estimated) ($5,000)
Construction Inspection (Estimated) {$15,000)
Construction Contract ($1,328,315)
Construction Contingency ($66,416
Remaining Balance $634,283 |
Table 1

Funds to encumber for award of the construction contract with Golden Valley
Construction are budgeted and available from Account No. 260-4500-59461 in the
amount of $1,328,315.

Sufficient funds remain available to facilitate the City Council’s delegation of authority to
the City Manager to approve and execute construction contract change orders up to a
cumulative amount of 5% of the contract amount equivalent to $66,416.

A total of $634,283 remains available as identified in Table 1, after accounting for
estimated expenditures through construction.

Staff from the Aqua Caliente Band of Cahuilla Indians has indicated that the Tribe may
reimburse the City for work performed within the Section 14 landscaped medians to
improve and enhance the existing landscaping recently completed. The landscape
enhancements were separately identified as Bid Schedule B, and have a cost of
$40,450. Reimbursement of this amount may occur, upon separate approval by the
City Council of a reimbursement agreement with the Tribe.
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SUBMITTED

Prepared by:

Mt o BB

Marcus L. Fuller
Assistant City Manager/City Engineer

Approved by:

T e

David H. Ready, City Memager

Attachments:

Bid Summary

Conserve LandCare bid protest letter dated November 26, 2014

City response letter dated December 4, 2014, 1o Conserve LandCare bid protest
Marina Landscape bid protest letter dated December 1, 2014

City response letter dated December 4, 2014, to Marina Landscape bid protest
Marina Landscape bid protest letter dated December 8, 2014

City response letter dated December 9, 2014, to Marina Landscape bid protest
Agreement

XN AL
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TAHQUITZ CANYON WAY MEDIAN LANDSCAPING - PHASE 2

CITY PROJECT 13-33
BID SUMMARY Bid Opening: November 25, 2014
BID SCHEDULE A GOLDEN VALLEY CONST. MARINA LANDSCAPE INC. CONSERVE LANDCARE KASA CONSTRUCTION, INC, CS$LEGACY CONSRUCTION
BID ITEM ITEM DESCRIPTION QUANT.] UNIT | UNITPR. TOTAL UNIT PR, TOTAL UNIT PR. TOTAL UNIT PR, ToTaL UNIT PR ToTAL
1 [al 1 s 75,000 $75.00000]_$79,000.00 §79,000.00] $123,000.00 $123,00000] 811500000 $115,00000 $62,000.00 $82,000.00
2 Tratfic Control 1 LS 120,000 £120000 00] $17,000.00 $17,000.00| $34,000.00 $34,000.00] $20,000.00 $20,000.00] $18,852.00 $18,662.00]
3 ;'::i’;:g and Grubbing Within 1 Ls 120,000 $120,00000f 844 000.00 $44,000.00| $108,000.00 s10800000|  5185000.00 $185.000.00] $148,036.00 $148,036.00
4 [1.5 Grind and Overlay eo75 | BF 2 $1452000] sa26 53865960 84.20 535,115.00 53,00 s27.22500] 3600 $54.450.00
§  [Sieet Asphatt/ Concrete ta be 1285 | SF $1.50 s1692750f $1188 813406560 86,10 62,838.50 $3.00 saa85500|  se.c0 $101.565.00
L] jCurh WAC Pateh 250 LF $21 00 $7 350 001 $45.00 $16,750 00 $60.00 $21.000.00] $44.00 $15 400 00 $58.00 $20,200.00!
7 |PRelocate Sculplure to City 1 s | sac0000 $3.00000} $1,000.00 $1.000.00| $1.500.00 $1.500.00 1,500.00 51.500.00] $7.150.00 $7.150.00
jdasignaled (ocation
8 |12 wide Concrete Banding 1745 | LF $12.50 s21812%0]  s20.00 saeg0000]  s1830 33153350 $55.00 50507500 $2800 4537000
FPavers in Street inlersections
8 [ Seter 9540 | SF $7.25 se0.16500| 52300 satg.42000)  s23s0 $224 180,00 $2000 s19080000] 52100 £200,340.00
10 Base 7 Ea | s1,20000 $240000] 51,0000 $7,000.00] _$600.00 $4.20000]  $1,500.00 s1050000]  se6500 $6.755.00)
11 |Liohting and Electrical - Complele 1 Ls | $429,275.00 $420,275.00| $530,000.00 $530,000.00| 3524.000.00 553400000  $505000.00 $595,000.00 | $621.572.00 $621.572.001
System with 202 Fixtures
12 g‘;g;’:" Systom - Complets 1 s | se7415.00 $87,415.00| $100,000.00 $100,000.00| $94.700 00 s94.70000]  $145,000.00 $145,000.00| $168.879 00 $169.876 00
43 |Boulders - All Sizes (ihose poulders) s | ses3a0.00 s24,330.00| $32:50000 §32,500.00( $50.500.00 ss0.50000)  965,000.00 $65,000.00| $100,598.00 $100.598.00
that are not part of wally
14 [Stain Concrete al ! 1 LS $22,220.00 $2222000| $11,00000 5$11,000.00| §$5500.00 $5.500.00) $6,500.00 $6,500.00( 312 452.00 $12 45200
15 :;’;";:m"“"‘”g Wall - Complete | 0 | ¢ $185.00 s23,10000]  $24000 szagoono| 22000 58080000 $65.00 59,10000( 5208 00 $29.120.00
16 2:5::: :E‘"“ far Bemms and Fine 1 s | st7.50000 $17.500.00] $30.500.00 530,500.00( $26,800.00 s2680000] 81200000 $12,000.00| $126,122.00 $125,122.00
New Palms Planted per Detail (9 @ 47
7 g g oen | ! Ls | s3s.000.00 535,00000] $47,500.00 547,500.00| $37.200.00 s37a0000]  s45.00000 $45,000.00| $103.908.00 $103,908.00
1g  |New Canopy Trees - All Species 5 ts | s14,000.00 $14,000.00f $12,500.00 $12,500.00| $1380000 s1380000{  $2500000 $25.000.00 $11.029.00 $11,028.00
hincludes oot barriers)
19 [Cacti/ Shrubs — Al Spedies 1 Ls_| $30.000.00 $30.00000]_536,000.00 $36,000.00] $27.650.00 $1765000]  $75.00000 $75.000.00] 53930000 $39,300.00
20 [AnauarRusble Setin Marar 6500 | SF $9.50 s6175000] 31150 174750.00)  $1275 $82 875.00 9,00 $58,500.00]  $17.00 $110,500.00
21 [Boueh Pebibios and Angular Rubble| s | ses.eo0.00 $60,00000| $54,000.00 154,000.00] $39,20000 saa0000| 4500000 $45,000.00( $90,607.00 590.607.00
22 [Decomposed Granite 1 LS $13,500.00 $13,500.00] $63,000.00 $63,000.00f 535,200.00 £35 200.00 $66,000.00 $66,000.00| 362 697.00 $62,597.00
50-Day Maintenancs for Imigatian,
23 [Planting and Lighting, Including T (£} $3,600.00 $3,600.00] $3,500.00 $3,500.00] $6,300.00 $6,300.00 $10,000.00 F10,000.00| $13.845.00 $13,845.00
Litter Removal
TaTALA s1.287.885.00] TaTALA $1,618,645.30]  TOTALA $1,648,502.00 TOTAL A $1,852,355.00]  ToTALA $2,175,245.00
BID SCHEDULE B GOLDEN VALLEY CONST. MARINA LANDSCAPE INC. CONSERVE LANDCARE KASA CONSTRUGTION, ING. CS LEGACY GONSRUCTION
BIDITEM ITEM DESCRIPTION QUANT.| UNIT UNIT PR. TOTAL UNIT PR. TOTAL UNIT PR. TOTAL. UNIT PR, TOTAL UNIT PR. TOTAL
1 et 1 ) 1,500 $1.50000] s2.00000 $2.00000]_$3.00000 $3000.00] __ $15.000.00 $15.000.00] _35,508.00 $8,308.00
2 |reafic conrol 1 s 2,000 52,000.00|_$4,000.00 54,000.00]_$5.750.00 $5,750.00 $5,000.00 $5,000.00] _$9,620.00 $9.620.00
3 Plant Removal 1 LS 2,000 $2,000.00 $600.00 $600.00] $1,350.00 $1,350.00 $5,000.00 $5,000.00| $7,031.00 $7.031.00
4 Irrigation Systern — Modifications 1 LS 8,000 $8,000.00] %10,500.00 $10,500.00]  $8,500.00 $8,500.00 $20,000.00 $20,000.00] $26,874.00 $26 874.00
s [Stain Bxisting Curved Concrete 1 s | sasooco s4,500.00] $8.000.00 s6,00000| s19.250.00 $18,250.00 $8,500.00 $8,50000| $33,928.00 539,020 00
Walls in Section 14
6 |Gactis Shrubs - All Spegies 1 s | sis70000 s15.700.00] 31520000 315200 00[_$16.00000 $16.00000] 84000000 $40,000.00] $32,878.00 $32,876.00
7 9:“’“9““ Granite 1 Ls | ssss0.00 $5,550.00] $1.000.00 51,00000] $6,350.00 $6.35000|  $15.00000 $15,00000| $31,348.00 $31,348.00
90-Day Maintenanca for Imigation
8 |andPianting, Including Litier 1 s | $120000 $1.200.00{ $2 o000 $280000  $300.00 $90000(  $550000 $5.50000| 5692300 $6,923.00
Remaval
TGTAL B 40.450.00]  TOTALB $46,10000]  TOTALB $51,100.00 TOTAL B $16,00000]  TOTALB $163,012.00
l TOTAL A+B $1,328,315.00 $1,665,745.30 $1,709,602.00 $1,968,355.00 $2,338,257.00
1 2 3 4 5
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censerve

LandCare

November 26th, 2014

City of Palim Springs

Mr. David J. Barakian, P.E.

City Engineer

3200 East Tahquitz Canyon Way
Palm Springs, CA 92262

RE: Bid Protest, Tahquitz Canyon Way Median Landscaping Phase 2, CP. 13-33
Dear Mr. Barakian,

Conserve Landcare hereby submits a Bid Protest on the above project for both the apparent low bidder
Golden Valley Construction and the second apparent low bidder Marina Landscape, Inc. as Non-
Responsive bids. A Responsive bid shall be in strict and full accordance with all material terms of the bid
package.

Part 1I of Special Provisions, Construction Details Section 10-6.1 Special Note states: Decorative
Concrete Pavers are to be installed by an ICPI certified installer.

1. Apparent [ow Golden Valley does not list a Concrete Paver sub and Golden Valley Consruction is
not listed as an ICPI certified installer (www .icpi.org).

2. 2™ apparent low Marina Landscape does list Westcon as a Interlocking Paver sub and Westcon is
not listed as an ICPI certified installer (www.icpi.org).

We believe this Special Note that requires an ECPI centified installer is a material variance and both of
these bids should be rejected as Non-Responsive,

Thank you for your consideration,

CEO

1. Golden Valley Construction
2000 Execative Drive
Palm Springs, CA 92262

2, Marina Landscape, Inc.
1900 South Lewis Street
Anaheim, CA 92805

74-040 Highway 111, L-200, Palm Desert, CA 32260 ® Tel: 760-343-1433 ® Fax: 760-343-0433 ¥ www.ConservelandCare.com
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City of Palm Springs

Department of Public Works and Engineering

3200 E. Tahquitz Canyen Way * Palm Springs, CA 92262
Tel: (760) 323-8253 * Fax: (760) 322-8360 * Web: www.palmspringsca.gov

December 4, 2014

Conserve LandCare
74-040 Highway 111, L-200
Palm Desert, CA 92260

Attn: George L, Gonzalez
Mr. Ganzalez,

The City has reviewed your letter dated November 26, 2014 in which you protested the award of City
Project 13-33, Tahquitz Canyon Way Median Landscaping Phase 2, to Golden Vista Construction, Inc,,
D.B.A. Golden Valley Construction. Your protest is based upon the opinion that Golden Valley
Constructian, as the apparent low bidder, should be considered non-responsive due to the fact that they
are not an Interlocking Concrete Pavement Institute {ICPI}, certified decorative paver installer. Section
10-6.1 of the Special Pravisions states that “Decorative Concrete Pavers are to be instailed by an ICPI
certified installer”.

We have contacted Golden Valley Construction to discuss this matter and have been provided with valid
iCPI Certification for personnel that will be performing and overseeing the decorative paver installations.
In our opinion employment and oversight by certified personnel satisfies the certification requirement.
On that basis we have determined that your protest does not provide sufficient grounds teo find Golden
Valley Construction non-responsive.

Furthermore, regarding Marina Landscape, Inc., the company is listed on the ICPi website as a certified
Instalier,

Sincerely,
Michael Lytar, P.E,
Sr. Public Works Inspector

Post Office Box 2743 * Palm Springs, California 92263-2743 14
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MARINA;

Stilt Growing fee.

December 1, 2014

City of Palm Springs
3200 East Tahquitz Canyon Way
Palm Springs, CA 92262

Atm: Mr. Craig Gladders

chardingf Bid Protest- Tahquitz. Canyon Way Medians #CP.13-33

Dear Sir,

This letter is in response to the bid opening conducted on November 25, 2014 for the subject project.

On November 26, 2014, we received a complete copy of the bid documents submitted by Golden Vista
Construction, Inc. dba Golden Valley Construction, the apparent low bidder for the subject project.

Upon review of the provided bid documents, we became aware of the following:

1. Tt appears that the signatures on page #3-Bid Proposal and page #16-Non-Collusion Affidavit are
from Michael Honz —(General Manaper/Superintendent). Mr. Honz does not appear to be an
officer of the company as shown on Exhibit A (see attachment) California State Contractors
License Board License Detail (Personnel List). Page #13 Bid Bond is signed by Michael
Emerson, President of the corporation. The fact that the Bid Bond signature and the Bid Proposal
and Non-Collusion Affidavit signatures are not the same, calls to question the validity of this
proposal in its entirety,

2. Upon review of the bid items completed by the apparent low bidder, it also appears that some of
the bid times are materially unbalanced and cause for further scrutiny, specifically bid items #2
through #5 and #9.

In closing and as the apparent low and responsive bidder, we request that the Agency post-pone any
meditated recommendation for award to Golden Vista Construction, Inc dba Golden Valley Construction
for failing to comply with the instructions to bidders as required by this proposal and request that Marina
Landscape, Inc, be recommended for award of the subject contract at the next council/district meeting.

Please contact me at your convenience, should you have any questions in the matter.

Sincerely,
NA LANDSCAPE, INC

Joe Fuentes
Estimator

MARINA LANDSCAPE, INC.
1800 S. Lewis Straet s Angheim, CA 92805 » 714 939.6600 ¥ 714.935. 1128 - navinaco.com » License #492862 A B, C27,C36
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Department of Public Works and Engineering
3200 B. Tahquitz Canyon Way * Palm Springs, CA 92262
Tel: (760) 323-8253 * Fax: (760) 322-8360 * Web: www palmspringsca.gov

December 4, 2014

Marina Landscape, Inc.
1900 Lewis Street
Anaheim, CA

Attr: Joe Fuentes
Mr. Fuentes,

The City has reviewed vour letter dated December 1, 2014 in which you have protested the award of
City Project 13-33, Tahquitz Canyon Way Median Landscaping Phase 2, to Golden Vista Construction,
Inc., D.B.A. Golden Valley Construction. Your protest questions the legitimacy of the bid documents
signed by Mike Honz, A.K.A. Michael David Honz (General Manager of Golden Valley Construction), due
to the fact that he is not an officer of the corporation. The City has received a Corporate Resolution
which authorizes Mr. Honz to sign on behalf of the Board of Directors for matters related to this project.
For that reason we find the bid documents to be valid. Please note that the City of Palm Springs
requires that the contracts and bonds are executed directly with the officers of the corporation.

In addition to the above, you have requested that the City review certain bid item prices within Golden

Valley Construction’s bid in relation to the other bidders. After review, we have not identified any
irregularities that would provide a basis for finding the bid non-responsive.

Sincerely,

ML L

Michael Lytar, P.E.
Sr. Public Works Inspector

Post Office Box 2743 » Palm Springs, California 92263-2743

City of Palm Springs



ATTACHMENT 6




December 8, 2014

City of Palm Springs
3200 Fast Tahquilz Canyon Way
Palm Springs, CA 92262

Attn: Mr, Craig Gladders

Regarding: Bid Protest- Taheuitz Canyon Way Medians #CP.13-33

Dear Sir,

This letter is in response to the letter issued by the City with reference 10 the subject project, in the matter
of our formal bid protest dated December 1, 2014,

The letter drafted by Mr, Michael Lytar P.E. — Sr. Public Works Inspector states that the City has received
a Corporate Resolution in which he asserts that the bidder Gelden Valley Construction Inc. authorizes Mr.
Michael Honz to sign on behalf of their Board of Directors, lor matters related to this project.

Our letter of protest specifically states that the signature that appears on the Bid Bond and the signature
that appears on the Bid Form are not the signatures of either of the two corporate officers and we
recognize this as irregular, circumstantial and grounds for rejection. Golden Valley Construction Inc.
should have included a copy of their Corporate Resolution with the bid documents at the time of bid
submittal thereby removing any future doubt that Mr. Honz is authorized to sign the bid documents on
their behalf. We find their attempt to satisfy the bid requirements post-bid to be desperate and highly
irregular as this promotes an unfair advantage to Golden Valley allowing them to submit information
which cannot be proven after the bid deadline.

For this reason, we appeal to the City of Palm Springs to reconsider their decision to contract with Golden

Valley Constraction and award to Marina Landscape, In¢ for this proposal.

Please contact me at your convenience, should vou have any questions in the matter.

Sincerely,
MARINA LANDSCAPE, INC

Joe Fuentes
Estimator

MARINA LANDSCAPE, INC.
1900 S. Lewis Street - Anaheim, CA 82805 ;- 714.939.6600 | 7149381189 - marinaco.com * License #492862, A, B, C27, C36
Estimating Direct Line: 714,704 0484
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City of Palm Springs

Office of the City Manager
3200 East Tahquitz Canyan Way * Palm Springs, California 92262
Tel: (760) 322-8380 « Fax: (760) 323-8207 » Weh: www.palmspringsca.gov

December 9, 2014 Via E-Mail: joef@marinaco.com

Mr. Joe Fuentes
Marina Landscape, Inc.
1900 S. Lewis Street
Anaheim, CA 92805

RE:  Tahquitz Canyon Way Median Landscaping Phase 2, City Project 13-33
Bid Protest Letter dated December 8, 2014

Dlear Mr. Fuentes,

The City of Palm Springs has reviewed your December 8, 2014, letter responding to the City’s initial
determination that the bid submitted by Golden Vista Construction, Inc.,, dba Golden Valley
Construction (“Golden Valley”} for the Tahquitz Canyon Way Median Landscaping Phase 2, City Project
13-33, (the “Project”), was non-responsive and subject to rejection. The City Attorney and | have
reviewed your bid protest letter te determine its applicability to the City’s determination of the lowest,
responsive bidder. This letter provides our official response to Marina Landscape’s bid protest, and
identifies the findings for our recommendation to the City Council to dismiss the bid protest in its
determination of award of a construction contract.

Argument — Our fetter of protest specifically states that the signature that appears on the Bid Bond and
the signature that appears on the Bid Form are not the signatures of either of the two corporate
officers and we recognize this as irregular, circumstantial and grounds for rejection. Golden Volley
Construction Inc. should have included a copy of their Corporate Resolution with the bid documents at
the time of bid submittal thereby removing any future doubt that Mr. Honz is authorized to sign the bid
documents on their behalf. We find their attempt to satisfy the bid requirements post-bid to be
desperate and highly irregular as this promotes an unfair advantage to Golden Vailey allowing them to
submit information which cannot be proven after the bid deadfine.

Finding — The bid documents for the Project do not require submission of Corporate Resolutions with
bid documents at the time of submittal. The Bid Proposal form requires the form to be signed by an
appropriate representative of the bidder, and does not otherwise require specific corporate officers to
execute the Proposal. Similarly, the Non-Collusion Affidavit requires the form to be signed by an
appropriate representative of the bidder, and does not otherwise require specific corporate officers to
execute the Affidavit, The Bid Bond form, however, does require appropriate corporate officers to
execute the bond, as identified on the form. Marina Landscape’s attempt to disqualify Golden Valley's
bid on the basis of who executed the Bid Proposal and Non-Cellusion Affidavit forms is without merit,
and execution by Mr. Honz as an appropriate agent of Golden Valley does not represent a highly
irregular defect in their bid warranting its rejection.




e Fuentes
Cecember 9, 2014
Fage 2

Summary

Marina Landscape has submitted bid protest letters dated December 1 and 8, 2014, disputing the
responsiveness of Golden Valley. The City has reviewed the protests and determined the protests are
wiithout merit.

Although we do not agree that there are any bid irregularities with regard to Golden Valley’s bid, it is
important to advise Marina Landscape that California courts have historically upheld municipal
discretion to waive bidding irregularities in low bids when those irregularities are inconsequential, i.e.,
they do nat affect the amount of the bid or afford the bidder an unfair advantage over other bidders.
( Ghilotti Construction Co., v. City of Richmond {1996) 45 Cal.App.4th 897, 904). This practical approach
is consistent with the express policy objective to apply the bidding requirements in the California Public
Contract Code in a manner that serves the public interest. Further, the California Legisiature adopted
public bidding laws and requirements for the benefit of the public and public-agencies, and not for the
financial henefit or gain of any particular bidder. As cited in Ghilotti, referring to Judson Pacific-Murphy
Corp. v. Durkee [{1956) 144 Cal.App.2d 377, 383)], It certainly would amount to a disservice to the
public if a losing bidder were to be permitted to comb through the bid proposal or license application of
the low bidder after the fact {and] cancel the low bid on minor technicalities, with the hope of securing
acceptance of his, a higher bid. Such construction would be adverse to the best interests of the public
and contrary to public policy.

I am recommending that the City Council determine that Marina Landscape’s bid protests are without
merit and should be dismissed, and to waive any informality {non-responsiveness) and award a
construction contract to the lowest responsive hidder, Golden Valley, at its December 17, 2014,
meeting. A copy of Marina Landscape’s bid protest letter, and this letter responding to the bid protest,
will be included with the staff report presented to the City Council. The item will be scheduled as New
Business; if you wish to present your case to the City Council to dispute the facts as outlined herein this
letter, please see the City Clerk prior to the meeting to deliver your orai arguments during the public
comment portion of the meeting.

if you have any questions, please feel free to contact me at (760) 322-8380, or by e-mail at
Marcus.Fuller@palmspringsca.gov.

Sincerely,
Wmm

Marcus L. Fuller, MPA, PE, PLS
Assistant City Manager/City Engineer

cc: Douglas C. Holland, City Attorney
James Thompson, City Clerk
Mike Honz, General Manager- Golden Valiey Construction (mikehonz@gmail.com)
file 2
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AGREEMENT

THIS AGREEMENT made this 17th day of December in the year 2014, by and between
the City of Palm Springs, a charter city, organized and existing in the County of Riverside,
under and by virtue of the laws of the State of California, hereinafter designated as the
City, and Golden Vista Construction, Inc., a California corporation, dba Golden Valley
Construction, hereinafter designated as the Contractor.

The City and the Contractor, in consideration of the mutual covenants hereinafter set
forth, agree as follows:

ARTICLE 1 - THE WORK

The Contractor shall complete the Work as specified or indicated under the Bid
Schedule(s) of the City's Contract Documents entitled:

TAHQUITZ CANYON WAY MEDIAN LANDSCAPING PHASE 2
CITY PROJECT NO. CP.13-33

The Work is generally described as follows:

A. Construction of landscape, lighting irrigation, PCC curbs, PCC banding,
decorative concrete pavers and AC paving improvements to the existing
medians and various adjacent intersections of Tahquitz Canyon Way from
Sunrise Way to El Cielo Road.

B. Additional improvements, comprising of the staining of concrete walls and the
addition of landscape {removal of some plants, addition of plants and addition of
irrigation) to selected areas of the existing medians in Tahquitz Canyon Way
from Indian Canyon to Sunrise Way.

ARTICLE 2 -- COMMENCEMENT AND COMPLETION

The Work to be performed under this Contract shall commence on the date specified in
the Notice to Proceed by the City, and the Work shall be fully completed within the time
specified in the Notice to Proceed.

The City and the Contractor recognize that time is of the essence of this Agreement, and
that the City will suffer financial loss if the Work is not completed within the time specified
in Article 2, herein, plus any extensions thereof allowed in accordance with applicable
provisions of the Standard Specifications, as modified herein. They also recognize the
delays, expense, and difficulties involved in proving in a legal proceeding the actual loss
suffered by the City if the Work is not completed on time. Accordingly, instead of
requiring any such proof, the City and the Contractor agree that as liquidated damages or
delay (but not as a penalty), the Contractor shall pay the City the sum of $790.00 for each
calendar day that expires after the time specified in Article 2, herein.

TAHQUITZ CANYON WAY MEDIAN LANDSCAPING PHASE 2 AGREEMENT FORM
CITY PROJECT NO. CP.13-33 AGREEMENT AND BONDS - PAGE 1



ARTICLE 3 -- CONTRACT PRICE Bid Schedules A & B: $1,328,315

The City shall pay the Contractor for the completion of the Work, in accordance with the
Contract Documents, in current funds the Contract Price(s) named in the Contractor's Bid
and Bid Schedule(s).

ARTICLE 4 -- THE CONTRACT DOCUMENTS

The Contract Documents consist of the Notice Inviting Bids, Instructions to Bidders, the
accepted Bid and Bid Schedule(s), List of Subcontractors, Non-collusion Affidavit,
Bidder's General Information, Bid Security or Bid Bond, this Agreement, Worker's
Compensation Certificate, Performance Bond, Payment Bond, Standard Specifications,
Special Provisions, the Drawings, Addenda numbers 01 to 02, inclusive, and all Change
Orders and Work Change Directives which may be delivered or issued after the Effective
Date of the Agreement and are not attached hereto.

ARTICLE 5 -- PAYMENT PROCEDURES

The Contractor shall submit Applications for Payment in accordance with the Standard
Specifications as amended by the Special Provisions. Applications for Payment will be
processed by the Engineer or the City as provided in the Contract Documents.

ARTICLE 6 -- NOTICES

Whenever any provision of the Contract Documents requires the giving of a written
Notice, it shall be deemed to have been validly given if delivered in person to the
individual or to a member of the firm or to an officer of the corporation for whom it is
intended, or if delivered at or sent by registered or certified mail, postage prepaid, to the
last business address known to the giver of the Notice.

ARTICLE 7 -- MISCELLANEOUS

Terms used in this Agreement which are defined in the Standard Specifications and the
Special Provisions will have the meanings indicated in said Standard Specifications and
the Special Provisions. No assignment by a party hereto of any rights under or interests
in the Contract Documents will be binding on another party hereto without the written
consent of the party sought to be bound; and specifically, but without limitation, monies
that may become due and monies that are due may not be assigned without such
consent (except to the extent that the effect of this restriction may be limited by law), and
unless specifically stated to the contrary in any written consent to an assignment, no
assignment will release or discharge the assignor from any duty or responsibility under
the Contract Documents.

The City and the Contractor each binds itself, its partners, successors, assigns, and legal
representatives, to the other party hereto, its partners, successors, assigns, and legal
representatives, in respect of all covenants, agreements, and obligations contained in the
Contract Documents.

TAHQUITZ CANYON WAY MEDIAN LANDSCAPING PHASE 2 AGREEMENT FORM
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IN WITNESS WHEREOF, the City and the Contractor have caused this Agreement to be
executed the day and year first above written.

ATTEST: CITY OF PALM SPRINGS, APPROVED BY THE CITY COUNCIL:
CALIFORNIA
By Date
City Clerk

APPROVED AS TO FORM: Agreement No.
By

City Attorney
Date
CONTENTS APPROVED.:
By

City Engineer

Date
By
City Manager
Date
TAHQUITZ CANYON WAY MEDIAN LANDSCAPING PHASE 2 AGREEMENT FORM
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Corporations require two notarized signatures: One signature must be from Chairman of Board,
President, or any Vice President. The second signature must be from the Secretary, Assistant Secretary,

Treasurer, Assistant Treasurer, or Chief Financial Officer.

CONTRACTOR: Name:

Check one: __ Individual __ Partnership _ Corporation

Address:

By:

Signature (notarized)

Name:

Title:

{This Agreement must be signed in the above
space by one of the following: Chairman of the
Board, President or any Vice President)

By:

Signature (notarized)

Name:

Title:

This Agreement must be signed in the above
space by one of the following: Secretary, Chief
Financial Officer or any Assistant Treasurer)

State of [ State of I

County of | 'ss County of | ss
On On

before me, before me,

personally appeared

who proved to me on the basis of satisfactory
evidence to be the person(s) whose name(s}
isfare subscribed to the within instrument and
acknowledged to me that he/she/they executed
the same in hisfher/their authorized capacity{ies),
and that by his/her/their signatures(s) on the
instrument the person(s), or the entity upon
behalf of which the person(s) acted, executed the
instrument.

| certify under PENALTY OF PERJURY under
the laws of the State of California that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal.
Notary Signature:

personally appeared

who proved to me on the basis of satisfactory
evidence ta be the person{s) whose name(s)
isfare subscribed to the within instrument and
acknowledged to me that he/she/they executed
the same in his/her/their authorized capacity(ies),
and that by his/her/their signatures(s) on the
instrument the person(s), or the entity upon behalf
of which the person(s) acted, executed the
instrument.

| certify under PENALTY OF PERJURY under the
laws of the State of California that the foregoing
paragraph is true and correct.

WITNESS my hand and official seal.

Notary Signature:

Notary Seal:

TAHQUITZ CANYON WAY MEDIAN LANDSCAPING PHASE 2
CITY PROJECT NO. CP.13-33

Notary Seal:

AGREEMENT FORM
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