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PD 3721 ORCHID TREE INN | DEMO & RENOVATE 52 ROOMS | 2 ACRES | APPROVED: 2015
GENERAL PLAN: SMALL RESORT HOTEL / STAND-ALONE RETAIL & COMMERCIAL PROHIBITED
ZONING: R-3 (HIGH DENSITY RESIDENTIAL)
DENSITY CALCULATION: 27 ROOMS PER ACRE | SMALL HOTEL ALLOWS ONLY 15 PER ACRE (INCONSISTENT)
THE CITY GRANDFATHERED THE NON-CONFORMING ROOM COUNT TO FIND CONSISTENCY (NOT ALLOWED)
PDD WAIVERS: DENSITY (15 ROOMS REQ /27 APPR) / HEIGHT (30/33), HIGH RISE ORD., OPEN SPACE (30/45), SETBACKS, HEIGHT STEP BACKS




PDD 373/ VIA OLIVERA / FIVE SINGLE-FAMILY LOTS (4500-5000sf) / 0.50 ACRES / DENSITY: 10 DU/AC / APPROVED: 2014
GENERAL PLAN = MIXED/MULTI-USE | ZONING: MEDIUM DENSITY RESIDENTIAL (R-2, 6-15 DU/AC) R-1-A STANDARDS (20,000sf min lot)
PDD WAIVER: DENSITY 20,000sf/ LOT AREA, HEIGHT, SETBACKS, LOT COVERAGE, DISTANCE BLDGS

A PDD CANNOT WAIVE DENSITY REQUIREMENTS (TABLE 3-15 HOUSING ELEMEN
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PDD 104 | 750 LOFTS | APPROVED: 2015
APPLICATION FOR: 39 ROOM HOTEL ON 1.3 ACRES, FOUR STORIES, HEIGHT= 50 FT, FLOOR AREA RATIO = 1.3
LAS PALMAS HISTORIC DISTRICT (GENERALLY 1-2 STORY BUILDINGS)
GENERAL PLAN AMENDMENT FROM NCC (NEIGHBORHOOD SERVING .35 FAR) TO CBD (CENTRAL BUS. DISTR 3.5 FAR)
CBD CHANGE OF FLOOR AREA RATIO (FAR) FROM 0.35 TO 3.5 (APPROVED AT 1.3 FAR)
CONCEPT OF GENERAL PLAN AMENDMENT AND DENSITY INCREASE: THIS LOT IS WITHIN A TRANSITION ZONE

Las Palmas Historic Business District Guidelines are as follows:

i 1-2 story buildings / Low Mass / Height Conformity / View Shed Retention / Align Facades & Rooftops / Setbacks & Design Conformity
:5 ISSUES OF CONCERN:
GPA (amendment) to CBD in a Built-Out NCC District violates Historic Character for Lot Coverage, Open Space, Intensity of Use, View Shed

and incorporates an inappropriate zoning scheme (CBD Zone) as a Precedent for future decisions in the District
PDD used to Waive: Historic Guidelines, District Compatibility, Building Height, High-Rise Protections, Setbacks, Parking (From 96 to 74 spaces)



CANYON LOFTS PDD | SECTION 14 SPECIFIC PLAN | APPROVED: 2015
CENTRAL BUSINESS DISTRICT (INCOMPATIBLE)
32 MFR CONDOS AND 2 LIVE-WORK UNITS, 3 STORIES, 35 FEET

GENERAL PLAN CENTRAL BUSINESS DISTRICT (CBD) (15-30 DU/AC)
R-4 MULTI-FAMILY RESIDENTIAL ZONE (30 FOOT HEIGHT REQUIREMENT)

NON-CONFORMING WITH CENTRAL BUSINESS DISTRICT STANDARDS
WAIVERS: LOT AREA, DISTANCE BETWEEN BLDGS, SETBACKS
OPEN SPACE (45% - 22%),

CENTRAL BUSINESS DISTRICT STANDARDS:

“PRIMARILY RETAIL BUSINESS IN CHARACTER, WITH RELATED HOTELS,
MULTI-FAMILY RESIDENTIAL, AND SERVICE, OFFICE, CULTURAL AND INSTITUTIONAL USES.
CBD INTENDED TO BE ACTIVE, INTENSIVELY USED AREA CATERING TO THE PEDESTRIAN,
WITH WALKWAYS, OPEN PLAZAS, DINING, GATHERING AND WINDOW-SHOPPING



WOODBRIDGE PDD 379 | PALM CANYON / SUNNY DUNES MIXED-USE / MULTI-USE DISTRICT | APPROVED: 2016
57 DETACHED SINGLE-FAMILY RESIDENTIAL HOMES, 25 MULTI-FAMILY RESIDENTIAL HOMES, 1-2 STORIES, LOTS 5-8,000 SF | 12.5 AC |
ZONING: C-1 RETAIL (FRONTAGE) AND R-3 (HDR) — DENSITY (6.5 DU/AC) - NON-CONFORMING
PDD WAIVER: DENSITY, USE, LOT DIMENSIONS, SETBACKS, DISTANCE BETWEEN BUILDINGS
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PALM CANYON - SUNNY DUNES MIXED-USE / MULTI-USE AREA (INCONSISTENT)

“Different from the mixed/multi-use areas identified above, the Palm Canyon Drive and Sunny Dunes Road area is envisioned as a mixed-use area
creating an office, retail, and residential node just south of Downtown. This mix of uses will complement the hotel uses along East Palm Canyon
Drive by providing a concentrated commercial and office base in close proximity to visitor accommodations.” Land Use Element at 2-33
“Preferred mix of uses: 30-50 percent commercial, 30—50 percent office; 15-20 percent residential”

n “Mixed-use and multi-use developments allow for greater flexibility and a more varied environment than
B traditional single-use land use designations. Mixed/multi-use areas should consist of commercial, office, and
P residential uses in either vertical or horizontal proximity to each other.” Comm. Design Element at 9-39
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REFERENCE GRIDS
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TABLE OF GENERAL PLAN STANDARDS - PALM SPRINGS, CA

Submitted by: Judy Deertrack to the PDD Study Group (November 2016)

Estate Residential (0-2.0 dwelling units per acre). The Estate Residential designation provides for the development of large-lot, single-family residences that are

Estate custom in design. This designation is predominantly located in areas adjacent to the City’'s hillsides, reflecting the natural and environmental constraints that must be
Residential addressed there. Minimum lot sizes are generally 20,000 square feet in this designation; guest ranches are permitted on parcel areas of five acres, with a minimum lot
area of 4,000 square feet per guest ranch unit.
Vgry pr Very Low Density Residential (2.1-4.0 dwelling units per acre). The Very Low Density residential is the most prevalent land use designation within the City,
ensity : : A : g v : e : :
Residential representing typical single-family detached residential development. Lot sizes in this land use designation generally range from 16,500 to 8,500 square feet.
Low Density Low Density Residential (4.1-6.0 dwelling units per acre). Similar to the Very Low Density Residential designation, the Low Density Residential designation also
Residential represents “typical” single-family detached residential development. This designation accommodates typical lot sizes ranging from 10,000 to 8,000 square feet.

Medium Density

Medium Density Residential (6.1-15.0 dwelling units per acre). This residential land use category accommodates a range of residential housing types, including
single-family attached, single-family detached, patio homes, duplexes, townhomes, multiple-family, and mobilehome projects.

Residential

High-Density Residential (15.1-30dwellingunitsperacre).Typical development in this category would include duplexes, townhomes, and apartments. Hotels and
High Density motels are also permitted up to 43 rooms per net acre (up to 86 rooms per net acre permitted on Indian Land) as long as they are consistent with the design and
Residential character of the surrounding neighborhoods and do not create significant design, parking, or traffic impacts to the surrounding residential neighborhood.

Tourist Resort
Commercial

Tourist Resort Commercial (0.35 FAR for stand-alone commercial uses; 43 hotel rooms per net acre; 86 rooms per net acre on Indian Land). This land use
designation provides for large-scale resort hotels and timeshares including a broad range of convenience, fitness, spa, retail, and entertainment uses principally
serving resort clientele. Commercial recreation and entertainment facilities, such as convention centers, museums, indoor and outdoor theatres, and water parks are
included in this designation, but should be designed to be compatible with neighboring development. Tourist Resort Commercial facilities are most appropriate in the
Palm Canyon Drive and Tahquitz Canyon Drive corridors. It is intended that the primary use in any Tourist Resort Commercial area shall be hotelltourist-
related uses; if residential uses are proposed within the Tourist Commercial Designation (timeshares, condominiums, etc.) they shall be a secondary use
ancillary to the proposed hotel uses and shall not exceed a maximum of 30 dwelling units per acre. Permanent residential uses and commercial activities are
allowed subject to approval of a planned development district. [bold print emphasis added]

Small Resort
Hotel Commercial

Small Hotel Resort Commercial (15 hotel rooms per net acre; 10 dwelling units per acre). This designation applies to areas with smaller-scale, boutique type
hotels that are typically found in the Warm Sands and Tennis Club neighborhoods. It is intended that the tourist resort character of these neighborhoods be preserved,
as a result, new residential uses or conversion of small hotels to residential uses are permitted as long as they comply with the conversion requirements
outlined within the City's Zoning Code. Stand-alone retail and commercial uses are not permitted in this land use designation. Ancillary commercial uses such
as a gift shop associated with a small hotel use are allowed. [bold print emphasis added]

Neighborhood
Community
Commercial

Neighborhood/Community Commercial (0.35 FAR). Areas designated as Neighborhood/Community Commercial provide an opportunity for convenience
commercial uses that serve adjacent residential neighborhoods. The commercial opportunities created under this designation are intended to be an integrated
element of the neighborhood, providing to nearby residents services such as dry cleaners, grocery stores, bakeries, bank and post office branches, bookstores,
drugstores, and smaller-scale restaurants. Harmonious relationships between these commercial uses and adjacent residential uses shall be achieved through
compatibility of site design, building scale, pathways and circulation design, and architectural treatment of structures. [bold print emphasis added]

Regional
Commercial

Regional Commercial (0.50 FAR). Regional Commercial areas are intended to provide for large-scale commercial uses that serve an area larger than the City
boundaries. Allowable uses include department stores, theatres, and restaurants. Uses such as automobile dealerships that have a regional draw are also included
in this land use designation. These uses are generally located in areas that will benefit from a higher level of exposure to residents located outside of the City,
such as properties located on Ramon Road adjacent to the City limits and selected properties adjacent to the I-10. [bold print emphasis added]

Central Business
District
Mixed-Use
District

Central Business District (1.0 FAR; 21-30 dwelling units per acre). Bounded approximately by Ramon Road, Calle Encilia, Alejo Road and Belardo Road, the
Central Business District designation allows for a mix of commercial, residential, and office uses at a higher concentration, density, and intensity than in other
areas of the City. The CBD serves as the main activity center and cultural core of the community and, as such, theatres, museums, retail, and other entertainment
venues are encouraged here. [portion of text deleted]. The Central Business District is subdivided into zones or areas that provide for diversity in development
standards and land use intensities. These subareas are defined in Appendix A, Downtown Urban Design Plan. [portion of text deleted — see page 2-7 of Land Use
Element for full text.] [bold print emphasis added]

Mixed-Use
Multi-Use

Mixed-use/Multi-use (Maximum of 15 dwelling units per acre for residential uses and a maximum 0.50 FAR for nonresidential uses). Specific uses intended in
these areas include community-serving retail commercial, professional offices, service businesses, restaurants, daycare centers, public and quasi-public uses.
Residential development at a maximum density of 15 units per acre is permitted; planned development districts may allow residential densities up to 30
du/acre and also ensure that all proposed uses are properly integrated and allow the implementation of development standards that are customized to each site.




TABLE OF RESIDENTIAL ZONES - PALM SPRINGS
Submitted by: Judy Deertrack to the PDD Study Group (November 2016)
DISTANCE
PROHIBITED LOT AREA LOT LOT GEN PLAN
TRNE USE iz i MINIMUM | coverace | NE'ICHT | pimensions | BETTECN | compaTiBLE
G-R-5 (SFR) Guest Ranch Zons: h | 2 R . T ial
92.00.00 uest Ranch Zone: Resort hotels and guest ranches on large suitable sites; on flat or gently sloping land, with limited commercial uses
G-R-5 (SFR) 4,000 SF . 15FT 165W EST. RES.
92.00.03 - Per Room SN 0% 1 Story' 165D k] (0-2 du/ac)
R-1 (SFR) Five SFR zones have been established to provide a variety of low-density housing types and neighborhoods. Min. Lot Est Res (0-2)
92.01.00 Area (SF): R-1-AH (20,000); R-1-A (20,000); R-1-B (15,000) R-1-C (10,000); R-1-D (7,500) | Height: 12 FT, 35% Cover VLDR (2-4)
R-G-A (MFR) | Garden Apartment and Cluster Residential Zone: Two (2) R-G-A (R-G-A(6) and R-G-A(8)) zones are designed to provide for the
92.02.00 development of low-density multiple-family residential uses.
R-G-A (06) SFR only with 50% LSC & 2 165W 15FT LDR
92.02.03 | R--C(10,000) | 7-000 SF pdu i i 92.02.03(E) o L 165D (or adj Height) |  (4-6 du/ac)
R-G-A (08) SFR only with 50% LSC & 165W 15 FT MDR
92.02.03 | R--C (10,000) | 2000 SF pdu 2 Acres 92.02.03(E) 15FT 165D (adj for Height) | (6-15 du/ac)
R-2 (MDR) Limited MFR Zone. The R-2 zone is intended to provide for the development of medium-density multiple-family residential uses. MDR
92.03.00 (MFR) Homes and Hotels (No more than 10% with kitchens). Commercial prohibited. MHP prohibited. SFR (20,000 SF min lot size).
R-2 (MDR) SFR only with 50% LSC 24 FT 130S See R-3 MDR
92.03.03 | R--A (20,000) | 000 SFpdu | 20,000 SF | 440 1g: 4y 2 Stories 150D 92.04.03(F) | (6-15 dufac)
R-3 (MFR) The R-3 Zone is intended to provide for the development of high density apartments, hotels and similar permanent and resort housing
92.04.00 and certain limited commercial uses directly related to the housing facilities. (20% limit on commercial w/in hotels) Restaurant w/in hotels
R-3 (MFR) SFR Hotel 1,000 pdu 20.000 SF 45% LSC 24 FT (HRO)? 130W 15/30 FT HDR
92.04.03 MFR 2,000 pdu ' 2 Stories 150-175D (In No Case) | (15-30 du/ac)
R-4 (MFR) Large-scale hotel and multiple-family residential zone. The R-4 zone is designed to provide for the development of large-scale hotel
92.05.00 complexes, hotels and multiple- family dwellings.
R-4 (MFR) SFR Hotel 1,000 pdu = 30FT 130W HDR
92.05.03 | See92.04.02 | MFR 1500 pdu 2 Acres 45% LSC (HRO & HS) 155D e (15-30 du/ac)
R-4-VP The R-4-Vehicle Parking zone is designed to provide for the development of large scale hotel complexes, hotels and multiple-family
92 06.00 dwellings; alternate off-street parking areas for C-1AA uses and limited extension of commercial uses constructed in the C-1AA zone.

:P‘l Hillside Lots: Building Height Exceptions per 94.06.01
0.2, Height of 15 feet except 24 feet allowed (2 stories), provided that limitations on coverage and setbacks are met.
*=3 HRO = High Rise Ordinance. Exceptions for height where R-3 abuts R-1; limits to hotel heights; High Rise subject to 93.04.00 (HRO) and 94.02.00 (CUP).




Submitted by: Judy Deertrack to the PDD Study Group (November 2016)
PROHIBITED LOT LOT [ FLOOR AREA GEN PLAN
RPN USE AREA DIMENSiONs | SETBACKS | OPEN SPAGE (FAR) HEIGHT | coMPATIBLE
Professional Professional Zone. The “P” zone is intended to provide for the development of a professional district with necessary related retail commercial uses
92.08.00 and other compatible facilities.
Professional IND, RES. 20.000 SF 130W See 40% Gen Plan 24' | 2 stories
92.08.00 Most RETAIL i 150D Standards ¥ Designation High-Rise Ord.
Central Business District Zone. A. The C-B-D zone is intended for the central business district, primarily retail business in character, with related
C-B-D hotels, multiple-family dwellings, and service, office, cultural and institutional uses. The central business district is intended to be a compact, lively,
92.09.00 active, intensively used area catering to the pedestrian. Planted walkways, covered walks and open plazas that provide for sitting, dining, conversing,
gathering and window shopping are permitted and encouraged. B. Historic Village Center identified by sections. (Reference)
C-B-D 75W See 30%C 30FT
92.09.03 HER 2800 SF 128D Standards | 45% R & H 10FAR | High-Rise Ord.
Designed Neighborhood Shopping Center Zone. The C-D-N zone provides an opportunity for convenience commercial uses to be oriented directly
C-D-N to the residential neighborhood they serve by means of a planned commercial complex. The shopping centers established under this zone are
92.10.00 intended to be an integrated element of the neighborhood and to promote a harmonious relationship between convenience services and the
ks residential environment through compatibility of site design and architectural treatment of structures. The C-D-N zone will not be granted until a
conditional use permit has been granted and all conditions complied with.
C-D-N Residential & Between 450W See NA Gen Plan 30FT NCC
92.10.03 Hotels 10-30 Acres 450D Standards Designation No High-Rise :
C-S-C Community Shopping Center Zone (Highway Frontage 500°’). The C-S-C zone is designed to combine the general variety of community-level
92.11.00 commercial services, in a planned shopping complex. The organization of services into a coordinated and interrelated complex is found to be a
iy desirable alternative to scattered strip commercial development. Minimum 500’ frontage on a major or secondary highway.
C-S-C Residential Between 500’ Fronting See NA Gen Plan 30FT
92.11.03 Not Otherwi Allowed | 15-60 Acres Highway Standards Designation | High-Rise Ord.
C-1 Retail Retail Business Zone. The C-1 zone is intended as a business district, primarily retail business in character, with related hotels, service, office,
92.12.00 cultural and institutional uses.
C-1 Ret./Hotel SFR 20,000 SF 100 FT See 30% LSC Gen Plan 30FT
92.12.03 By Com Deter. BLDG: 2,000 Frontage Standards ? Designation | High-Rise Ord.
C-1-AA Large-Scale Retail Commercial. This C-1AA zone is designed to provide for the integration of large-scale retail commercial development with resort
92.13.00 hotel complexes, hotels and multiple-family dwellings. MFR and Hotel allowed. SFR Prohibited
C-1-AA SFR 2 Acres NA See 30% LSC Gen Plan 30 FT
92.13.03 By Com Deter. BLDG: 5,000 Standards * Designation | High-Rise Ord.
92%2? 00 General Commercial Zone. The C-2 zone is intended for general commercial use.
oy Cc-2 SFR 20,000 SF See C-1 o Gen Plan 30FT
™ 92.14.03 By Com Deter. BLDG: 2,000 Nas -1 Standards 0% Lek Designation | High-Rise Ord.
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AND PAGE #

PALM SPRINGS GENERAL PLAN PROVISIONS
FOR UTILIZING THE PLANNED DEVELOPMENT DISTRICT (PDD)

RELATIONSHIP
TO OTHER
PLANS AND

PROGRAMS -

Planned
Development
Districts

Admin Element

“Planned development districts are mechanisms to provide flexibility in the application of development standards that
would yield a more desirable and attractive project than would otherwise be possible with strict application of the
underlying zoning regulations.” (FLEXIBILITY FOR AESTHETICS AND DESIGN)

“Planned development districts enable property owners to apply modified development standards (e.g., an increase in
buildable area or building height or adjustments to setbacks) that are different than those identified in the Zoning Code, if
the project can mitigate any impacts that would be generated by the modifications.” (MITIGATION REQUIRED)

“All Planned Development Districts shall be consistent with the General Plan.” (GEN PLAN CONSISTENCY REQ.)

a. Provide a mechanism to allow the permitted building area, floor area ratios, and building heights to exceed
provisions specified by land use policy.

b. Provide a mechanism for allowing both on- and off-site density transfers.

Page 1-18 c. Provide a mechanism for the consolidation of adjoining commercially and residentially designated parcels into a
single site, if they are designed as part of a unified development project.
d. Provide a mechanism for determining the appropriate type, character, density/intensity, and standards of
development for the reuse of sites currently used for public or private institutions.
e. Provide a mechanism for creative, high quality projects that are evaluated as a whole, rather than against individual
standards.
MIXED-USE
DISTRICT Central Business District (1.0 FAR; 21-30 dwelling units per acre).
C-B-D “If projects in these areas [Appendix A, Downtown Urban Design Plan] provide substantial public spaces or plazas, a FAR
of up to 4.0 may be developed upon approval of a Planned Development District or Specific Plan. The Downtown Central
Land Use Core may also accommodate up to 70 dwelling units per acre for residential or hotel uses if a Planned Development
Element District or Specific Plan is prepared and approved.”

Page 2-7




GENERAL PLAN POLICIES / ANALYSIS GRID FOR PDD ORDINANC 94.03.00
SECOND PAGE

Mixed-use/Multi-use (Maximum of 15 dwelling units per acre for residential uses and a maximum 0.50 FAR for

MIXED-USE : .
MULTI-USE | Monresidential uses). . : . . . o
DISTRICT Residential development at a maximum density of 15 units per acre is permitted; planned development districts may
allow residential densities up to 30 du/acre and also ensure that all proposed uses are properly integrated and allow the
i airicd [Hss implementation of development standards that are customized to each site.”
Element *Additional information related to the location and desired mix of uses can be found at page 2-30 of the Land Use
Page 2-7 Element.
Table 3-13: Zoning and Residential Land Use Designations and Associated Regulatory Processes.
Housing *All housing types can be allowed in any designation, with approval of a Planned Development Permit in lieu of a zone
Elermant change. (Asterisk statement at bottom of Table)
Page 3-31

Housing Element

Planned Development (PD). “The Zoning Code allows PD districts to foster and encourage innovative design, variety,
and flexibility in land use and housing types that would not otherwise be allowed in zoning districts.”

“Density under the PD district is allowed by zoning and the General Plan, but may be increased if the district assists the

Page 3-38 City in meeting its housing goals as set forth in the Housing Element.”
“The form and type of development on the site must be compatible with the existing or planned development of the
neighborhood. The PD requires approval by the Planning Commission and City Council.”
Table 3-15 : ;
Housing Density Open Space Lot Area Parking
Regulatory
Incentives PDD - Limited by General Plan PDD - No Limit PDD - No Limit PDD - No Limit
HE Page 3-38
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ORDINANCE LANGUAGE (CITY OF PALM SPRINGS ORDINANCE 94.03.00 (PD)

Purpose, Function, and
Parameters of Use when
Altering Development Standards

ANALYSIS GRID FOR PDD
ORDINANCE 94.03.00

PURPOSE

Various Types

Purpose.
The planned development district is designed to provide various types of land use which can be combined

STATEMENT Lancci)ste in compatible relationship with each other as part of a totally planned development.
INTENT OF Furpose.
THE General Plan | It is the intent of this district to insure compliance with the general plan and good zoning practices while
DISTRICT Compliance | allowing certain desirable departures from the strict provisions of specific zone classifications.
B. Uses Permitted.
CONFORMITY | The planning commission and city council shall find that the proposed uses as shown on the preliminary
CONFORMITY WITH development plan for the PD are in conformity with the required findings and conditions as set forth in
FINDINGS GENERAL Section 94.02.00 (Conditional use permit), the general plan and sound community development.
PLAN
DENSITY A ; - ; o : 4
MULTIPLE B.1. Planned residential development districts may include a multiplicity of housing types; provided, the
DOES NOT ; :
HOUSING EXCEED density does not exceed the general plan requirements.
THFRS GEN PLAN
INCREASE IN HOUSING B.1. Housing density may be increased in conformance with state and local regulations if the district
HOUSING assists the city in meeting its housing goals as set forth in the housing element of the general plan.
GOALS
DENSITY
DEVELOP. . ; : -
COMPATIBLE | B.1.The form and type of development on the PD site boundary shall be compatible with the existing or
FORM & A : :
TYPE SURROUND. | potential development of the surrounding neighborhoods.
COLIJ\ISF%SRM B.5. Planned development districts may include a multiplicity of uses; providing, the proposed uses are
MULTIPLICITY TO GEN PLAN permitted by the subject zoning and/or general plan regulations.
OF USES
& SUBJECT
ZONING
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DEVELOP.

B.5.The form and type of development on the site boundary shall be compatible with the existing or

FORM & COMPATIBLE potential development of the surrounding neighborhoods.
SURROUND.
TYPE
DEVELOP PLAN COMM | C. Property Development Standards.
' & The planning commission and the city council shall establish a full range of development standards
STANDARDS . ; ) X )
CITY appropriate to the orderly development of the site which shall include the following:
FULL RANGE
COUNCIL
DEVELOP C.1. Building heights shall conform to the requirements of the underlying zoning district. Structures which
STANDARDS HEIGHT exceed permitted heights shall be subject to the requirements of Sections 83.03.00 and 93.04.00.
C.2. Parking and loading requirements shall be subject to the requirements of Sections 93.06.00 and
DEVELOP. PARKING 93.07.00, respectively. The planning commission and the city council may modify such requirements
STANDARDS based upon the submittal of a specific parking plan.
C.3. Front yard setbacks compatible with the existing or potential development adjacent and/or opposite
DEVELOP. SETBACKS | from existing development shall be required to provide for an orderly and uniform transition along the
STANDARDS (Front Yard) | streetscape to preserve, protect and enhance the properties adjacent to the proposed PD.
MINIMUM C.4. Minimum lot frontage not less than that of existing lots adjacent and/or opposite from existing
DEVELOP. LOT developments shall be required to provide for an orderly and uniform transition along the streetscape to
STANDARDS FRONTAGE | Preserve, protect and enhance the properties adjacent to a proposed PD.
C.5. Open space for planned districts shall be equal to or greater than the minimum open space
OPEN SPACE | requirement for the zone in which the planned district is located, unless otherwise approved by the
DEVELOP. . - . ) . .
STANDARDS (Equalto or | planning commission and city council. Recreaticnal areas, drainage facilities and other man-made
Greater Than) | structures may be considered to meet a part of the open space requirements.
C.5.a. Protection of natural landscape features such as watercourses, hillsides, sensitive land area,
DEVELOP. ENVIRON existing vegetation, wildlife, unique topographical features, and views shall be encouraged. Open spaces
STANDARDS ' shall be integrated into the overall design of the project.
C.5.b. Open space for commercial, industrial and mixed uses shall be determined by the development
DEVELOP. OPEN SPACE . - . .
STANDARDS Co/ln/ MU plan approved by the planning commission and city council.
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ANALYSIS GRID FOR VERY LOW DENSITY RESIDENTIAL

GP ELEMENT ZONE DENSITY LOT SIZE LOT AREA OPEN MAXIMUM HOUSING
AND PAGE # RANGE COVERAGE SPACE HEIGHT TYPE
LUE VLDR 2-5 2-4 du/ac 8,500-16,500 sf SFR Detached
APP E = 700 SFR= Primary LU
BRIDGE E-1 & 2 VLDR= 70% OS | Max. 26 feet 1/DU per lot
VL RESIDENTIAL ) Setbacks=Height | Limit Commercial
Recreation Area
APP E
BRIDGE E-10 &11 1.3 chifas Max. 26 feet
Density/Intensity Hillside 30 feet
L 1/2 VL Density
SFR on large lots
H?X;ﬂg% Zi—229 Y. acre or larger
Prima R-es R-1 2-4dvac |\ ! 0 ——
LU Desirynatioﬁs Allhausing types
g allowed with PDD
VLDR
HOUSING 3-34 | o aliowed in
Development 7,000-20,000 sf SFR
G-R-5 and R-1
Standards
"TABLE 314 Max Derly No Open Space
. R-1 o 7,500-20,000 sf Development One-story (18)
Primary Res. determined by Standards
Dev. Standards Gen Plan LUD
HOUSING 3-38 Densit No Limit to No Limit to
TABLE 3-15 Limite d’é Reduction in Reduction in
Waiver Provisions Ganaisl Plgn Standards with Standards with
For PDD’s PDD PDD
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Extensions of Time " -

ANALYSIS GRID
... ORDINANCE 94.03.00 (PD)
PROVISIONS FOR EXTENSIONS OF TIME

2 Years to File

H. If, within two (2) years after the date of approval by the city council of the prellmlnary development

plan, the final development plan, as indicated in Section 94.03.00(l), has not been approved by the

EXTENSIONS Final Plan planning commission, the procedures and actions which have taken place up to that time shall be nuil and
OF TIME void and the planned development district shall expire. (continued — Good Cause)
Null and Void pire.
Good Cause
EXTENSIONS Extension H. Extensions of time may be allowed for good cause.
OF TIME ;
(Fina! Plan)
Six Months I.  Termination of Planned Development District.
Substantial 1. If the owner or owners of property in the planned development district have not commenced substantial
EXTENSIONS Construction construction within six (6) months from the date of the final development plan as approved by the planning
OF TIME commission or within the time set by planning commission or city council approval, the planned
Null and Void development district shall become null and void. (continued — Good Cause)
EXTENSIONS Gggt(jer(]::;gse I.  Termination of Planned Development District.
OF TIME - 1. For good cause shown by the property owner, the planning commission may extend the six (6) month
Construction period required for commencing construction.
Terminati I.  Termination of Planned Development District.
ermination - | » Eor any phased planned development, cessation of development for a period of two (2) years or more
EXTENSIONS Cessation of . . e : . e
shall require planning commission review and approval prior to further development of the district unless
OF TIME Development
(2 years) part of an approved development agreement.
No |.  Termination of Planned Development District.
EXTENSIONS Termination -- | 3. Planned development districts which are approved in conjunction with an approved disposition and
OF TIME DDA development agreement (DDA) and/or subdivision map shall not terminate if substantial construction has
Substantial | commenced prior to the termination of the DDA and/or subdivision map.
Construction
L. Reversion to Previous Zoning.
EXTENSIONS | Reversionto | Any PD which has not started construction within the time constraints of this Zoning Code shall revert to
OF TIME Prior Zoning | the original zoning designation and the designation shall be removed from the zoning map.

-~



€
0o

DOWN AND OUT AND UP

THE SPATIAL ORIENTATION OF LOT RATIO

OPEN SPACE
VIEWSHED

LANDSCAPING
COMMON GROUNDS

PARKING APPROPRIATE
AMENITIES LOT SIZE RATIO
SOFT DESIGN

LOT COVERAGE OUT

=

LOT SIZE
DOWN

“THE LOT SQUEEZE”
LOT SIZE DOWN
BUILDING COVERAGE OUT
HEIGHT UP

THE “SQUEEZE” REDUCES RESIDENTIAL DENSITY
BECAUSE IT IS USED FOR SMALL LOT SFR IN PLACE OF MFR

THE ABSENCE OF TRADITIONAL ZONING PROTECTIONS
LOT RATIOS / TRADE-OFFS BETWEEN HEIGHT & OPEN SPACE




APPENDIX D

THE GENERAL PLAN
PLANNING FOR THE GENERAL WELFARE

THE OBLIGATION TO PLAN FOR THE GENERAL WELFARE

It is fair to say most of the general public are not familiar with the mechanics underlying local land use
authority. The question is to what extent communities act in a relatively unconscious manner toward the
prominent issues they face on a daily basis. How does planning make its decisions, and what factors drive the
balance between competing interests? What bounds have been placed upon the exercise of these powers?

To know that cities operate through zoning, variances, conditional use permits, and general plan hierarchies is
not the same as understanding how to achieve the delicate balance between nature and built environments; or
how to blend aesthetic and utilitarian ends toward a community harmony; or how to serve rich and poor and
build upon a sense of community equity. These questions involve the deep ethics of planning. They make the
trade an art form if that is a community’s state of mind and mission.

At some point planning broke from the restrictive role of community guardian in the alfocation of fand permits—
admittedly to pursue a greater calling. That “calling” concentrates upon regulatory powers granted to the
planning profession that set reasonable constraints upon development, and bend its design and function to a
community end.

What may not be appreciated is how historically rooted those limitations are, stretching back to the Constitution
and delimited by social ideas that travel in seemingly contradictory directions: what guidelines help a
municipality identify undue government interference with private properfy rights; what guidelines help us
understand the municipal planning obligations that restrict the unlimited exercise of property rights?

The general welfare clause underlying the police power assumes that as much as the general public needs
protection from undue regulation, communities need the administrative structure of government, with its
organizational capacity, its pooled talent, its resources, and legal mandates in order to function as a viable
society.

Implicit in this regulation and constraint upon private rights is the idea that market forces are in no way
equipped to create urban function, and that, in point of fact, market driven development has led the country into
an urban crisis which planning is now called upon to alleviate and to re-form with a new idea of the built
environment. The challenge is to reshape the idea of city form to a model which encompasses both ends on
the scale of justice--that of individual freedom, while maintaining municipal responsibility.

THE EVOLUTION OF PLANNING

The structure of planning has gone through two distinct evolutions (or perhaps better said, revolutions) within
the Twentieth Century. The first commenced with the enactment of the Standard Zoning Enabling Act in New
York City in 1918, and the consequent growth of city and county planning departments throughout the United
States.

The second evolution became public by the 1960's, and took legislative form by the 1970’s with the later
introduction of the Standard Planning Enabling Act (SPEA), in which planning evolved over decades from a
basic zoning approach to a change of status in the general plan from advisory document to constitutional
framewark. As the data will show later in this report, a smalt series of states (including California) liberalized
their planning laws to become leaders in Smart Growth.! This second development formalized general plan
objectives into legally enforceable public responsibilities.

T “Srmart growth is an approach to development that encourages a mix of building types and uses, diverse housing and transportation
options, development within existing neighborhoods [infill] and community engagement.” The movement has incorporated ten principles
considered to be the foundation of a smart growth approach. See: www.smartgrowthamerica.com
79
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The planning process itself is now subject to administrative review by higher courts, with all of the consequent
evidentiary, procedural, and informational due process requirements that attend legislative/quasi-judicial
functions.

THE INCEPTION OF ZONING

Prior to 19186, city developers were relatively unconstrained in their choices, except for standardized heaith and
safety codes that addressed issues such as fire hazards, building safety, light, air, and basic principles of
hygiene that arose from public outcry to urban blight. Beyond these limited powers, government had little
authority to interfere in land issues or the development of city form. It was left aimost entirely to private market
forces.

The first attempt to systematically regulate land use was in 1916 when New York passed its Standard Zoning
Enabling Laws. The zoning model caught on quickly across the United States, and was enacted through state
governments in a majority of states within the decade. Authority to regulate land use and create zoning
classifications was delegated to local governments, with broad discretionary powers. State government
powers were limited by practice to the enabling acts themselves, and the states found little reason early in the
twentieth century to intervene in local government regulation.?

This delegation occurred through a construction of the police powers granted to municipalities to govern for the
health, safety, and general welfare of their respective communities. District, city-wide, and regicnal authority
over land use was rarely created under the zoning approach.

The grant of constitutional authority is circumscribed in the State Zoning Enabling Act to the legitimate zoning
purposes recognized by government. Municipalities are granted the regulatory power to meet capital facility
requirements and provide other public requirements incidental to municipal governance, such as adequate
provision for roads, water, sewage, schools, parks, and other public requirements. The state enabling laws are
subject to litigation under constitutional guidelines and due process notions of equity and fairness.

Later, the purposes and ends of regulation were broadened under Sfate Planning Enabling Act, which
responded to the municipal objectives that could not be addressed through zoning. This additional grant of
authority assisted communities in strengthening the general welfare objectives.

Their ultimate form today is expressed in the general plan and covers an array of subject matter incidental to
land use authority, including standards on regional housing needs, regional transportation, environmental
protection, community aesthetics and design, and growth management, to name a few. Planning
municipalities currently exercise their powers under four broad headings: regulation, land purchase, eminent
domain, and taxation.

The real import to planning remains in the educational adjustment needed to enter this relatively new
administrative system. In every important planning action, the planner must be aware that the decision, in
order to be viable as a proper exercise of authority, must relate back to the enabling statutes and their
constitutional framework as identified by the courts. This framework should be as familiar to us as the planning
tools we use, because those tools have been drafted from, and must conform to, the broader requirements of
the law.

Zoning was originally restricted to a "two-dimensional system" {type and intensity of use) that is commonly
referred to as Euclidean Zoning, a term derived from the 1926 Supreme Court decision, Euclid v. Ambler
Reaity Company.® The components of Euclidean zoning are strict segregation of land use in four typical
categories; hamely, agricultural, residential, commercial, and industriai.

The primary characteristics that divide these categories refer back to the two dimensions of zoning--type and
intensity of land use. Implied within the choice to segregate land uses is the notion of their inherent

?See: 150 Years of Land Use: A Brief History of Land Use Regulation, California Sesquicentennial 1850 - 2000. James Longtin,
51999) for a general description of this process.
Euclid v. Ambler Realty Company 272 US 365 (NY Ct App 1926). 4 3 A
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incompatibility. Under traditional property concepts, this would be the law of private or public nuisance--or the
intrusion and trespass at the neighborhood level of one use of property upon the other in a noxious or
unacceptable manner.

As simplistic as this early system may seem to us now, zoning powers were revolutionary for their time.
Developer control over the built environment went relatively unchallenged until public outcry over neglected
municipal responsibilities led to reform.

Early planning practice and legal standards concentrated almost exclusively upon zoning compliance {or the
“fit” within exclusive and tiered districts), with a scarcity, if not a complete absence, of planning controls over
district and neighborhood characteristics, infrastructure readiness, environmental impact, public service
provision, and design. The “planning toolbox" allowing innovation, the scope of municipal power to pricritize
district plans, the judicial standards needed to enforce the general welfare — none of this existed in planning
practice or law until the planning revolution of the late 1960's.

Two events, the publication of the Dougfas Commission Report on urban blight in 1969,% and the United States
Supreme Court decision, Golden v. Ramapos, turned the tide against conventional zoning and planning.

THE LIMITATIONS OF ZONING

MuNICIPAL V. REGIONAL CONTROL

For a span of almost fifty years after introduction of the Standard Planning Enabling Act (SPEA) in 1928,
planning decisions remained virtually unexamined by the appellate courts. In the interim, symptoms of land
waste and inner urban decay were beginning to show in a pattern of urban blight. One of the first broadly
published descriptions of this ill came from the release of a comprehensive government report issued by the
Douglas Commission in 1969.°

The Douglas Commission Report highlighted a number of problems with planning that had contributed to urban
decay.” The Report had a national impact, because it was the first time the general public had full access to a
documented description of the urban ills they struggled with. The Douglas Commission addressed the
jurisdictional problems with planning, and the difficulty of establishing regional control over land resources:

“Today a basic problem results because of the delegation of the zoning power from the
States to local government of any size. This often resufts in a type of Balkanization,
which is infolerable in large urban areas where local government boundaries rarely
reflect the frue economic and social watersheds.

The present indiscriminate distribution of zoning authority leads to incompatible uses
along municipal borders, duplication of public facilities, and affempted exclusion of
regional facilities.™

PLANNING AT THE LEVEL OF THE NEIGHEORHQOD LOT: THE GAP HYPOTHESIS

Daniel Mandelker® wrote prolifically on the zoning problems during the time planning made its change from
Euclidean zoning to modern day planning. Mandelker concentrated upon two components of zoning that
restrict its regional character: the first is its geographic orientation. Because zoning is historically linked to the
development of nuisance law, {which focuses upon the neighborhood as the spatial unit) it had been difficult for
zoning to develop a district, city-wide, or regional orientation.

* Douglas Commission, Report of the National Commission on Urban Problems, Building the American City (1969).

® Golden v. FPlanning Board of the Town of Ramapo 285 N.E.2d 291 (NY Ct App) 1972

& Douglas Commission, Building the American City, supra.

7 From Spraw! to Smart Growth, Robert H. Freilich, American Bar Asscciation (ABA), 1999, p. 3.

8 Douglas Commission, Building the American City, supra, p. 19.

® Daniel Mandelker is a Howard A. Stamper Professar of Law at Washington University, lectures throughout the world, publishes

prominent national land use treatises, and is one of the country's foremost scholars in land use and environmental law. Mandelker's

scholarship was particularly powerful during the 1960's and 1970's. www . law.wustl.edu 4 ~ 5
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Mandelker addressed this as the inherent conflict between zoning and the general plan. His emphasis shifted
somewhat from the Douglas Commission. The Commission had concentrated upon the municipality as it
related to regional concerns. Mandelker addressed an even smaller land use unit—-the lot at the neighborhood
level, and its relation to the municipality:

“The land use map of the comprehensive plan is a generalized indication of future land
uses and densities. The zoning map is a detaifed indication of legally permitted land
uses at the scale of the individual ownership."’

“We saw thaf planning and zoning took on an entirely different character when if dropped
the unit of legal ownership—the lot—as the basis of planning and zoning control, and
moved fo the community level as the area of concern within which the exercise of
planning and zoning powers was fo be justified.” Jemphasis added]'" . . .

Although zoning contained the fegisfafive alfocation of land uses on a community scale, implementation was
largely left to private initiative. Implementation of the ordinance depended upon the “appropriate private market
response, both at the right place and at the right time."'2

Mandelker described this form of planning as “watchful waiting,” in place of directed land management. Thus,
the exercise of the zoning function was predicated on a gaF hypothesis, or “the gap between the adoption of
the zoning framework and its execution in the marketplace:”"*

“The plan atternpted to deal with this problem [gap] by delineating a model for physical
development at the neighborhood scale, but it did not provide the necessary policy
linkages between the neighborhood model and the community-wide planning
framework. .. ..[emphasis added]

This omission created an ambiguity and tension in the zoning system, which found itself
caught between the more specific development criteria for limited neighborhoods, and
the broader developmental framework that was projected for the entire county.”™

THE TIMING MECHANISM AND END-STATE PLANS

Mandelker then related the gecgraphical context of zoning to its secondary component—{iming, and the
inability to get ‘from here to there™—the difficulties of reconciling present versus future-based land use
allocations:

“The problem is not helped...by the fendency of comprehensive plans to project a fixed
‘end state’ as much as twenty o thirty years forward in time, with no aftempt to indicate
what zoning steps should be faken intermediate fo the achievement of the goals
ultimately projected.” . . .

“. ... Adoption of this kind of planning strategy would have important consequences far
a planning technique which has emphasized static land use proposals, with little
concentration on the problem of how fo get from here fo there.” [emphasis added] . . ..

“Unfortunately, the policy of watchful waiting which has especially been pursued in
undeveloped and urbanizing areas has seriously qualified the use of advanced zoning
technigues, and has put the emphasis on zoning change in response to private
development proposals as the dominant zoning mode.” femphasis added]™

' The Zoning Dilemma, Danigl R, Mandelker, Bobbs-Merrill, 1971, pg. 60.
" Zoning Difemma, p. 41.
12 Zoning Dilemma, p. 27.
3 Zoning Dilemma, p. 27.
" Zoning Difemma, p.136. 456
'® Zoning Difemma, p. 61.



THE CONTRIBUTION OF ROBERT FREILICH

Dr. Robert Freilich became a prominent influence in planning by the mid-1960’s. By an early age, Freilich had
attained five advanced degrees in planning and related fields.'® Given the breadth of his education and work in
planning, it is not surprising that, as the “founding father’ of modern day growth-management, the field has
developed such a broad regulatory scope.’’

Most prominently, he is known as the author of the growth management approach that received appellate
review in the lead decision, Golden v. Planning Board of the Town of Ramapo™, a 1972 decision credited as
second only to Euclid v. Ambler in its implications for planning:

“The Ramapo decision shiffed the balance of power from the developer to public land
use agencies. The developer no longer has an absolute right to proceed with
development, irrespective of whether public facilities can reasonably accommodate the
development. Instead, the developer can be made to wait a reasonable period to allow
public facilities to catch up or be forced to expend funds to ripen the land for
development.

The Ramapo decision and rationale also permanently altered the court’s perceplion of
the fand use requiatory process and paved the way for subsequent decisions that have
favored public regulation over the developer or landowner’s immediate right to develop
properf% (irrespective of the harm such development might inflict upon the public
good).”

The Ramapo Master Plan under scrutiny by the court was heavily documented with
demographics, land use trends, economic analysis, and long-range community planning.
It was comprehensive in its approach, and covered four volumes. The Master Plan was
under judicial scrutiny for a takings violation because it deferred development rights for
an eighteen-year period of time until the municipality could correct the serious, long-term
infrastructure deficiencies that had resulted from a development boom.

The Master Plan survived the takings challenge because the Town demonstrated the
plan was a necessary response to the infrastructure problem. The connection of
planning to capital infrastructure is the essential and primary contribution of Robert
Freilich. The Ramapo Master Plan had several features that are now used to focus
attention on the geographical and time-binding nature of the general plan, to justify its
use as a “constitutional for future development:"*°

{1) The plan made generous provision for affordable housing; (2) it phased and timed
capital improvements to meet growth projections; (3) it had rational timelines; (4)
developers could opt to pay for infrastructure; (5) its innovative strategies were
expected to increase the economic strength of the overall area.”’

The significance of Golden v. Ramapo is the rare imprimatur the concept of planned development received
from the United States Supreme Court, signaling the end of zoning review in isolation from the guiding
mechanism of a general plan.

16 By age 21, Dr. Freilich had a BA Degree in urban affairs from the University of Chicago, a JurisDoctor from Yale, and a Master's in
Iinternational Affairs from Columbia University. He later received LL.M. and J.5.D. degrees from Columbia. Dr, Freilich was the long-
time editor of The Urban Lawyer, the national journal on local government law. He specializes in revitalization of cities and by 1999 had
represented more than 200 cities, counties, and states, and appeared in over 80 briefs and oral arguments before the courts on land
use issues, thereby infusing the principles of “planned growth” throughout the Country. From Spraw! to Smart Growth (1988), Robert H.
treilich, Bibliography.

“In 1969, the [Ramapa] town board adopted a number of land use strategies that became known as a growth management program
[Ramapo at 294]. lts inventions were sophisticated, controversial, and legally dubious. Ramapo's land use devices and the courts’
sanction of them are credited with accelerating the incipient growth management movement and selting the stage for smart growth.”
Go!den and Its Emanations: The Surprising Criging of Smart Growth, Smart Growth Symposium {2002), Professor John R. Nolan.

Go!den v. Planning Board of the Town of Ramapo 285 N_E.2d 291 (NY Ct App) 1972

From Sprawf to Smart Growth, supra, p. 63.

*° The State of New York {Tawn of Ramapo) operated under a legislated "Planning Factor” approach, wherein the Master Plan was one
of a combination of “factors” used in the planning deliberation.

' From Sprawl to Smart Growth, supra, p. 59. 4 3 *



THIRTY YEARS AFTER RAMAPO - THE 2002 NATIONAL CONFERENCE

in 2002, industry figures came together in an historic symposium to celebrate the lifetime contributions of Dr.
Freilich in a Tribute to the 30" Anniversary of Golden v. Ramapo. | have chronicled an introductory statement
advanced by Professor John Nolon to give a sense of the breadth and historic character of the occasion and
certainly the Ramapo decision itself:

In November, 2002, the Land Use Law Center of Pace Universily Law School, the
Government Law Center of Albany Law School, the Urban Lawyer, the National Law
Journal, and the American Bar Association Section of Local and State Government Law
hosted a naticnal conference on the [Ramapo] case and ils extraordinary contemporary
relevance. . ...

The conference was a retrospective for practitioners who reflected on the debt owed the
Ramapo Case for jump-starting local smart growth strategies, ..... ™™™

The 1972 opinion of the New York Court of Appeals was nothing short of prescient. It
has been sustained by thirty years of extensive land use and regulatory takings litigation,
including several recent decisions of the U.S. Supreme Court. . . . . In New York, the
cases that rely on Golden v. Ramapo are among the maost influential fand use cases
decided by its appellate courfs, ™**

The planning literature of the time was full of excitement about growth management, but
there was little evidence on the ground of its legal adoption. . ... As a more basic
matter, Ramapo’s investment in comprehensive planning put it solidly on the ‘pro-
adoption’ side of a debale emerging in the 1260’s about the wisdom of adopting master
plans in the majority of states where focal governments have the option of doing so.”*

Professor Charles Haar wrote extensively in the 1950's and 1960's and deeply influenced the work that led to

the United States Supreme Court decision, Golden v. Ramapo. Haar's recommendation that the general plan

be legislatively adopted received serious judicial attention. A tally of modifications to state legislation

conducted by the American Planning Association (APA) in 2002 show that Haar's theories of the general plan

?S\évoycozrpprise the national trend.® His work was first cited in prominent appellate court opinions in the
S.

Professor Haar looked closely at the information-gathering function of the general plan as the repository of
facts, analysis, and community input that would justify the broad exercise of municipal police powers. Laying a
proper evidentiary foundation became critical when developers challenged delays in construction from the
timing mechanism of capital facilities planning, or responded to downzoning that reduced the economic value
of their property. These private property outcomes resulted from the redistribution of benefits and burdens
incidental to implementing the plan.

In order to justify the property impacts, the general plan had to operate from a constitutional hierarchy.®® In
other words, planning had to be on fop of the legal pyramid. Secondly, its enabling statute had to be broad
enough to encompass the long-term objectives of the general ptan.

The master plan, in Haar's view, “symbolized a change in the organization of the land market Its primary
justification is an assumption that the interdependence of land uses in an industrialized society makes
necessary municipal controls over private property.™®

“ Golden and Its Emanations: The Surprising Origin of Smart Growth, John R. Nolan, The Urban Lawyer, Vol. 35, No. 1, Winter 2003.
Discussian follows in subsequent sections.

* See: O'Loane v. O'Rourke 231 CA2d 774 {1965), infra, Section on Haar — Incerporating the Concept Into California Law. The

O'Loane standards were ultimately codified in California’s Government Code in 1972.

Btis noteworthy that no author, including Haar, ever explained why he used the term, “constitutional framework,” to describe the

general plan. The phrase may relate to the nature of the Constitution as the ultimate expression of authority to which all other laws

must conform—thus, the hierarchy in planning was created. 4 3 8



CHARLES HAAR - “IN ACCORDANCE WITH A COMPREHENSIVE PLAN"

The Standard Planning Enabling Act (SPEA} was drafted by the Department of Commerce in 1928. The Act
provided for a Planning Commission who was empowered to formulate a “master plan” for the community. The
master plan was to incorporate a zone plan to the “control of height, area, bulk, location, and use of buildings
and premises.”

This directive was somewhat incongruent, because the Standard Zoning Enabling Act (SZEA) was actually
enacted prior to the planning laws. However, the language implied that zoning functions would implement the
comprehensive community vision — as it related to use, height, bulk, focation, and density of built structures,
and only that.

Problems arose because neither the SPEA or SZEA delineated how the plan related to zoning provisions.
Accordingly, courts of law had a paucity of information on how to create a constitutional basis for review. This
gap affected interpretations of the balance between public welfare and private rights from state to state, and
split the states on their approach to the planning decision.

n

Section 3 of the SZEA provided that ordinances would be drawn “in accordance with a comprehensive plan.
The significance of this phrase plagued the courts for years and fueled great controversy in judicial
constructions. Courts could not determine whether the legislature had meant for the zoning ordinance to be a
self-contained regulatory mechanism®, or subject to the independent guidance of a plan:

“The reasoning seems to be that a comprehensive ordinance, one which blankets the
entire area and is internally consistent, is automatically ‘in accordance with a
comprehensive plan.’ The plan is the ordinance, and the ordinance the plan, and there
is to be no nonsense about a different plan altogether—a master plan—upon which the
ordinance must be formulated.”®

Charles Haar argued forcefully for the plan to be separate and distinct from its implementing ordinances. In
fact, Haar felt so strongly about the corrective role of judicial review to safeguard constitutional property rights,
he could not conceive of zoning outside the context of a larger planning process, and felt the courts should
prohibit zoning absent the plan:

‘It might even be argued that any zoning done before a formal master plan has been
considered and promulgated is per se unreasonable, because of failure to consider as a
whole the complex relationships between the various conirols which a municipality may
seek fo exercise over its inhabitants in furtherance of the general welfare.” (Haar at
1174)

“[The plan] will give the courts a standard of review more sharply defined than the
reasonable in vacuo test upon which they now are forced so largely to rely.” (Haar at
1174)

HAAR - INCORPORATING THE CONCEPT INTO CALIFORNIA LAW

Charles Haar was one of the first treatise writers to clearly articulate the function of the modern-day general
plan in great detail, and paricularly its |egislative-judicial function. The “master plan” hierarchy was so
effectively described in 1955, the basic structure of planning as he foresaw it echoes today through the
ianguage of most modern appellate decisions and state enabling clauses.

A statement of Haar’s contribution toward the evolution of the general plan can be found in the 1965 opinion,
O'Loane v. O'Rourke,® a decision that today still stands as the leading legal statement in California on the

2 in Accordance with a Comprehensive Plan, Charles M. Haar, 68 Harv. Law Rev,1154 (1955), cited in O'Loane v. O'Rourke in full.
* In Accordance with a Comprehensive Plan, Charles M. Haar, 68 Harvard Law Rev.1154, (1955) p. 1155. The history of the Standard
Planning Enabling Act (SPEA) and its relationship to the Standard Zoning Enabling Act (SZEA} is thoroughly covered in this early
tandmark article of Charles Haar.
2 Of 1,347 cities with populations exceeding 10,000 that responded to a 1953 survey, 791 had enacted comprehensive zoning
ordlnances yet only 434 had adopted master plans. Haar, p. 1157, footnote 14.

Haar supra, at page 1167.

® O'Loane v. O'Rourke 231 CA2d 774 (1965). 4 3 9



function and nature of the general plan. The O’Loane decision was a precursor to the 1972 legislative
changes in California that now require municipalities to have a legally adequate general plan in effect.

Appellants argued in O'Loane v. O'Rourke that the general plan was not subject to referendum®' because it
had no fegislative effect. The court disagreed. The O’Loane decision focused the court on the legislative
function of the general plan, and its ability to implement the general welfare purposes underlying the police
power:

. While municipal planning embraces zoning, the converse does not hold true. They
are not convertible terms. Zoning is not devoid of planning, but it does not include the
whole of planning.

Zoning is a separation of the municipality into districts, and the regufation of buildings

and sfructures, according fo their construction, and the nature and extent of their use,

and the nature and extent of the uses of Iand. This is the constitutional sense of the
term. . ..

Planning has a much broader connotation. It has in view, as we have seen, the physical
development of the community and its environs in relation to iis social and economic
well-being for the fulfillment of the rightful common destiny, according to a 'master plan’
based on 'careful and comprehensive surveys and studies of present conditions and the
prospects of future growth of the municipality,' and embodying scientific teaching and
creative experiernce.

In a word, this is an exercise of the State's inherent authority, antedating the Constitution
itself, to have recourse to such measures as may serve the basic common moral and
material needs. Planning to this end is as old as government itself — of the very essence
of an ordered and civilized society.

Professor Haar in the article above cited (68 Harv. L. Rev. 1175} further states that if the
master plan is to have ° .. a direclly controlling influence on zoning reguliation, it would
appear necessary to have it legisfatively adopted, rather than merely stated by the
planning authorities and functioning as an interesting study without much direct
relevance to day-to-day activity.”

"The master plan symbolizes a change in the organization of the land market. Ifs primary
fustification is an assumption that the interdependence of land uses in an industrialized
society makes necessary municipal controls over private properiy.”

EDWARD SULLIVAN: THE CHANGING ROLE OF THE PLAN

Edward Sullivan is a prominent land use practitioner residing and working in Portland Oregon.** He has
authored several amicus curiae briefs for the American Planning Association on topics involving the Standard
Enabling Clauses and the function of the general plan. He borrows heavily from the original thinking of Charles
Haar.

The publication of “Ramapo Plus Thirty, The Changing Role of the Plan in Land Use Regulation®® by Mr.
Sullivan was another fruitful outgrowth from the 30-Year Anniversary of Ramapo and Tribute to Robert H.
Freilich. His article begins with a personal tribute to Dr. Freilich:

“...the primary importance for this article is the Town of Ramapo’s ingenuity in using
sequential infrastructure development to draft a comprehensive plan that linked growth
planning to land use regulations.

3 The California Constitution defines the referendum as “the power of the electors to approve or reject statutes or parts of statutes, ...”
Cal. Const. Art. I, 9 (a). The referendum applies to newly enacfed legisiation.
3 .. O'Loane, supra, p. 780.

* Mr. Sullivan is the owner of Garvey Schubert Barer, and has an M.A. (Palitical Thought), University of Durham, 1998; Diploma in
Law, University Collage (Oxford), 1984; LLM University College {London), 1978; Urban Studies Certificate, Portland State University
1974 M.A_ (History) Portland State University, 1972; J.D. Williamette University, 1968; B.A. 5t. John's University (NY) 1966.

Ramapo Flus Thirty, The Changing Role of the Plan in Land Use Regulation, Edward J. Sullivan and Matthew J. Michel, The Urban
Laywer, Vol. 35, No. 1 (Winter 2003)
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Before Ramapo, New York law was based on the SZEA/SPEA models: expressly
allowing population density reguiations to limit development but not planning based on
the ‘sequence’ or timing’ of accompanying public infrastructure.

Up to this point, the New York courts had been applying a Unitary approach™ to
evaluate a land use action, placing very little weight on any planning standards found in
local reguiations as a basis for the local action.

However, the New York Court of Appeals decision in Ramapo elevated fand use
planning above mere regulations to a separate and independent factor by which to
measure and evaluate land use requlations.”™®

The Sullivan article provides a unigue and provocative examination of the evolving comprehensive plan and its
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noteworthy correlation between a liberalizing trend in planning laws and the incipient Smart Growth
movement—the statement being, as powers expand, governments are increasingly equipped to experiment
with general welfare objectives—and reach the Smart Growth Vision.

Mr. Sullivan presents three ranking state views of the comprehensive plan:
UNITARY APPROACH

“In state courts, the most common ‘comprehensive plan’ definition is a functional one:
courts apply the existing zoning regulations as the comprehensive land use policy
statement. As such, land use regulation is not arbitrary or capricious if the proposed
regulations comply with the gensral zoning scheme.” (Sullivan at 82)

In Unitary Approach states, zoning entitlements may vest in a landowner, making it difficult to amend the
zoning ordinance over time and adapt to change. A fuller treatment of this issue is presented below in
discussion on the Unitary Approach and its potential rigidity.

PLANNING FACTOR

Professor Daniel Mandelker promoted a hybrid variation of Charles Haar's insistence on the general plan
mandate requirement. This view now represents a rapidly evolving trend in the United States:

"A community iand use policy statement would be one of several consistency factors to
test the validity of a land use decision.”” This ‘Planning Factor’ approach gives some, but
not dispositive, weight to a land use plan.” {Sullivan at 85)

PLANNING MANDATE

The third and least-used model is that used by California and five other states, and represents the plan as a
legislated expression of intent:*

“Some stales have reconceived completely the relationship between planning and
zoning in their enabling legislation, trealing the zoning process as a quasi-judicial

process responsible to the legislative planning process.

This third approach uses a separate comprehensive plan as a substantive legal
requirement for compliance with the plan in all land use decisions. Under this Planning
Mandate approach, a proposed zone change may be denied solely on the basis of
noncompliance with the comprehensive plan.” (Sullivan at 85)

* The Unitary Approach is a judicial orientation that disregards the plan and concentrates on the zoning ordinance as a complete
expressmn of regulatory intent.
Ramapo Plus Thirly, supra, p. 79
¥ The Role of the Local Comprehensive Plan in Land Use Regulation, Daniel Mandelker, 74 Mich.Law Review, 900 (1976) at 903-909.
* Tha five remaining states are Florida, Oragon, Washington, Delaware, and Wisconsin. All five states have developed smart growth
infrastructure planning, and Florida, Oregon, and Washington are arguably growth management leaders, a point reflected in the caliber
of judicial decisions from those states. 43 1



THE UNITARY APPROACH AS A RIGID, FIXED-END STATE

‘A town’s zoning map thalt accompanied general descriptions of zoning districis was comprehensive if it
reflected the current condition of the land at issue.” (Sullivan at 87)

“.. treating the existing zoning regulations as a comprehensive plan in tofo makes for a
single, and elliptic, standard of proof for a municipality’'s compliance with its
comprehensive plan, to wit; a proposed zoning regufation is valid if if complies with the
existing zoning scheme. This deferential standard puts zoning ahead of planning
because focal land use decisions need only comply with existing zoning regulations,
virtually eliminating the need or rationale for any long-term planning requirement.”
Sulfivan at 83

“Prior to Ramapa’s pfan, a town typically revised zoning ordinances every five years to
confarm fo interim growth. Ramapo turned that traditionally passive planning update on
its ear by implementing a progressive planning statement based on an eighteen-year
capital improvement program....” Sullivan at 87

In jurisdictions where the general plan policy standards are not law or are not a serious planning factor, policy
competes with the force and effect of the zoning ordinance — and by extension competes with property
entittements created by a court’'s myopic concern with “zoning consistency”. The decision defaults to the
expression of the zoning ordinance, leaving the larger public interest poorly represented and devoid of
adequate judicial protection.

Policy is the visionary statement that conditions a locality into its future growth plan. If property entitlements
vest in current zoning, localities lose the better part of their police powers, divesting them of control over
infrastructure, resource conservation, cost factors, land patterns, and development of the market economy.
Ultimately, in Unitary Approach states, jurisdictions are constrained from future, long-range planning, because
judicial review is tied to the map as a current expression of land use rights.

In contrast, states that have broadened their enabling clauses to Smart Growth commonly either completely
revise the original SPEA, or add state statutory requirements that range from land use, housing, agriculture,
open space preservation, transportation, community facilities, implementation guidance, and general planning
policy statements. (Sullivan at 96)*

THE APA [ SULLIVAN DATA

Edward Sullivan referenced data from the American Planning Association's Growing Smart Legislative
Guidebook® to provide a “nationwide snapshot of each state’s legislative amendments to the original enabling
language in the SPEA”

The Guidebook ranks state amendments of the SPEA into four categories, (1) Original SPEA; (2) Moderate,
Significant Changes; (3) Many, Significant Changes; (4) Total SPEA Revision.

Mr. Sullivan took this data and correlated it with his own studies on how courts were handiing the
“‘comprehensive plan” requirements. His conclusions are fascinating, and are represented in the statistical
table which follows.

The study verified a national trend toward using a legisiated master plan in making the land use decision *' It
also verified the Unitary approach decreases as states amend and revise their planning laws.* Thirdly,
Sullivan found a strong correlation between liberal enabling clauses and Smart Growth experimentation:

‘Legislative changes to the original SPEA language generally come under the planning
rubric of Smart Growth initiatives developed in response to suburban sprawl, diminishing
farmiand, and affordable housing.” (Sullivan at 96)

¥ Taken from Smart Growth Legislative Guidebook, Stuart Meck, Model Statutes for Planning and he Management of Change (ed.
2002) www.planning.org/Guidebook/View.asp Table 7-5.

“ Growing Smart Legislative Guidebook: Model Statutes for Planning and the Management of Change (Stuart Meck, ed., 2002)
www . planning.org/Guidebocok/View.asp

T Ramapo Plus Thirly, supra, p. 90.

2 Ramapo Plus Thirty, supra, p. 90. 442




Sullivan typified New York as a Planning Factor state, and described the impact of Ramapo:

“The Ramapo court applied a Planning Factor approach by looking to the master plan for
legal justification of land use restriction. (Ramapo at 296). New York's ...master plan
occupied an existing legal standard lost in the confusion of how a proper comprehensive
plan would operate. Prior attempts at planning used comprehensive plans to forestall
growth.

The Ramapo plan resolved the confusion by showing that a plan manages growth
according to reasonable infrastructure development. The Ramapo plan gave new life to
the statutory “well-considered” comprehensive plan requirement by articulating a
reasonable basis for land restrictions.” (Sullivan at 88)*

The analysis of the general plan and how it relates back to the state enabling statutes reminds us that as much
as localities appear to be exercising home rule and autonomy, the success and breadth of planning is
inextricably linked to expressions of state jurisdiction and judicial review of constitutional parameters.

TABLE 1: SULLIVAN GENERAL PLAN ANALYSIS

Enabling Acts | SPEA Moderate, Many, Total
Significant Significant Revision
Change Changes
Planning CA, WI DE, FL, OR,
Mandate WA
AK, CO, IA, IL, | NV, NY, MN ID,KY, MA, PA, | GA, HI, ME,
Planning KS, MT, NC, SC MD, NJ, RI,
Factor NE, SD, VA, VT
WY
AL, IN, LA, | AR, CT, MS, MI, | AZ, NH TN
. MO, ND, NM, | UT
Uiy OH, OK, TX,
wv

Sullivan Conclusions (paraphrased):

Reading the table horizontally illustrates that the Unitary approach decreases as states
amend and revise their planning laws. Conversely, amending the state planning laws
trends toward a more significant role as the plan as law.

Vertically bisecting the Table illustrates that states in the two left vertical columns have
little if any SPEA changes and fall within Unitary or Planning Factor classifications.
States in the two right vertical columns have greater SPEA changes and fall within
Planning Factor to Planning Mandate class; trends showing the revisions lead to greater
accountability to the plan.

“itis arguable, and even probable, that Ramapo catalyzed the entire movement toward the liberalization of enabling laws, which then

directly and powerfully ties Ramapo to the earliest judicial expression of Smart Growth.

“ Revised in format only, and abstracted from Ramapo Plus Thirty, Edward Sullivan, Table 1, p. 90. 4 4 -
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A FINAL COMMENT ON ZONING

The approach of the courts and planning scholars is deeply accountable to constitutional principles. Judicial
and scholarly articles repeatedly emphasize baseline principles that cannot be violated in order o have good
planning.

First is the principle that development, in order to be iegal, must be accountable to municipal planning
abligations. Those obligations are sited in the State Enabling Acts, and refer to the responsibility to provide for
the general welfare. On land use issues, general welfare provisions translate into adequate roads, water,
sewage, and other public facilities.

Second is the principle that land use regulation {municipal governance),”® in order to be legitimate, must
demonstrate that it is in furtherance of the public welfare. This implies the responsibility to set a proper record
of the planning decision,

Third is the principle (implicit in due process) that the benefits and burdens of development must fall equitably
upon the population. This principle entails a decision of who bears the cost of development.

Fourth is the principle that municipal government is accountable to regional and state interests under an
extension of general welfare provisions.

All of these principles operate to create the context of planning. Prior to the 1970's, the zoning ordinance was
the sole legal mechanism used to enforce land use decisions. It became apparent that a whole new structure
of planning would be required to implement general welfare requirements and meet the public obligation.

45 Municipal governance relates back to a proper exercise of the police power, ar power to act for the general welfare. All regulatory
actions instituted by government are measured by their adherence to general welfare principles.
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APPENDIX E

THE CALIFORNIA GENERAL PLAN
AS LAND USE CONSTITUTION

Elements of the Modern General Plan
And Judicial Review

CALIFORNIA’S STANDARD PLEADING CLAUSE

By 1971, California had codified the provisions of general plan law to become a Planning Mandate state,
creating its present hierarchy— zoning ordinances and subdivision approval must conform to the general plan.1
In 1990, the California Supreme Court extended the requirement, finding that the general plan was the
“constitution for all future development” within the city or county “to which any focal decision affecting land use
and development must conform.”” Accordingly, the level of judicial review extended into adjudicative actions
and land use permits under a more relaxed ‘standard of review' that gave greater credence to both citizen
rights of information and justification for the decision.

Conformity review became known as the “consistency doctrine,” and applies to a large range of actions;
namely, specific plans, program actions, budgets, capital improvement plans, change of zones, rezone actions
(PDD's and variances), development permits, development agreements, essentially any approved “project.” In
fact, under the California Environmental Policy Act (CEQA), general plan standards are evidence of an
intended ‘minimum’ environmental threshold. Development actions now required administrative “findings” that
the decision comports with the General Plan and basic due process.

The California FUTURE decision contains an example of the standard pleading clause found in any appeliate
decision raising questions on the adequacy of a General Plan and its municipal function. The courts use this
language as a basis fer judicial review of planning actions®:

“Every county and city must adopt a ‘comprehensive, fong-term general plan for the
physical development of the county or city.. " (Gov. Code 65300.) The general plan
has been aptly described as the “constitution for all future developments’ within the
city or county....

[Tihe propriety of virtually any local decision affecting land use and development
depends upon consistency with the applicable general plan and its elements’
[statutorily required elements include fand use, circulation housing, conservation,
open space and noise]. [citations omitted]. Gov. Code 65302).

‘The consistency doctrine has been described as ‘the linchpin of California’s land
use and development laws; it is the principle which infuse[s] the concept of planned
growth with the force of law.” . . .’ [citation omilted]

T

A project is consistent with the general plan " ‘if, considering all its aspects, it will
further the objectives and policies of the general plan and not obstruct their
aftainment.” * [citation omitfed].

A given project need not be in perfect conformity with each and every general plan
policy. fcitation omitfed]. To be consistent, a [subdivision] development must be
‘compalible with’ the objectives, policies, general land uses and programs specified
in the general plan.”

! Curtin's California Land Use and Planning Law, Daniel Curtin, 2000 Edition, p.8.
2 Citizens of Goleta Valley v. Board of Supervisors, 52 Cal. 3d 531, p.750 (Neighborhood Action, infra, 1984, was a precursor to Goleta)
3 Families Unafraid to Uphold Rural El Dorade County (FUTURE) v. Board of Supervisors of El Dorado County, 62 CA 4" 1332, at 1336
(1998). FUTURE is a leading case on the consistency doctrine in California.
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The State of California regulates planning through the backbone of its Planning, Zoning & Development Laws
{(Government Code 65000, et seq), State Planning Enabling Act, State Zoning Enabling Act, and Declaration of
State Planning Policy. The state enactments would be “provincial legislative curiosities™ if California hadn't
changed to "legislated policy” as the environment for due process and fairness. As it is, not only do these state
policy directives guide state planning legislation, but the framework is delegated to communities through
“police powers.” State Planning Policy also guides courts of law on adequacy of legislation, due process, and
fairness of the development decision. These concepts are frequently cited in court land use decisions, and
should be the focal point of local review by Planning Commissions and City Councils. The policies are basic to
an understanding of how to properly exercise planning controls at the municipal level, and should remain the
focus at all times:

1.11 STATE PLANNING [CALIFORNIA]

The participation of California state government in the planning process is not regulatory
in nature. Rather, the state role is to develop long-range policies to assist local
government in meeting problems of growth and development in urban areas; to provide
planning assistance to local agencies; and to develop and adopt guidelines for the
preparation of city and county general plans. . ..

1.11[1] Declaration of State Planning Policy [California]. The state legislature, in
developing statewide planning policy and establishing the Office of Planning and
Research, has made certain findings, including a determination that California’s land is
an exhaustive resource, not just a commodity, and is essential to the economy,
environment, and general well-heing of the people of California; and it is the policy of the
state to protect California's land resource to ensure its preservation and use in ways
which are economically and socially desirable in an attempt to improve the quality of life
in California. Gov C 65030. [emphasis added]

The legislature has further determined that decisions involving the future growth of the
state, most of which are made and will continue to be made at the local level, should
be guided by an effective planning process, including the local general plan, and
should proceed within the framewaork of officially approved statewide goals and policies
directed to land use, population growth and distribution, development, open space,
resource preservation and utilization, air and water guality, and other related physical,
social and economic development factors. GovC 65030.1. [emphasis added]

The legislature has further determined that it is the policy of the state that land use
decisions shall be made with full knowledge of their economic and fiscal
implications, giving consideration to short-term costs and benefits, and their relationship
to long-term environmental impact as well as long-term costs and benefits. GovC
65030.2. [emphasis added]

The legislature has recognized the importance of public participation at every fevel
of the planning process and has determined that all state, regional, and local agencies
concerned in the planning process should involve the public through public hearings,
informative meetings, publicity and other means available to them, and that at such
hearing and other public forums, the public be afforded the opportunity to respond
to clearly defined alternative objectives, policies, and actions. [emphasis added]

The legislature has further found that the state planning process should be designed to
influence legislative policy and actions and therefore should specifically include
provisions for regular review and positive action by the legislature on statewide
environmental goals and clear identification of legislative actions required to carry out
statewide environmental goals. Government Code 65034." * [emphasis added]
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DEVITA V. COUNTY OF NAPA

There are no better statements of the California foundational requirements of land use and planning than
appear in DeVita v. County of Napa.® The case articulated the broad views of the California Supreme Court on
the function and legislative nature of the general plan in response to a challenge to the power of initiative.

| have isolated two aspects of DeVita that interweave the majority of planning principles that now form the
backbane of California's judicial response to general plan challenges. They are respectively: (1) state land
policy and the regional context of planning; (2) the California response to urban sprawl and haphazard zoning:

State | and Palicv and Raninnalicm
>iale Land Foiticy and kegionalsm

"That land-use planning in general, and the formulation and implementation of the
general plan in particular, constitute matters of manifest statewide importance, becomes
evident from an examination of the text and the purposes of the planning law as a whole.

Although the law ensures that most land-use decisions remain within focal control, if also
recognizes that those decisions may have profound ramifications for neighboring
entities, the region and the state, and therefore requires that each planning agency be
guided by and implement certain fundamental state policies and goals.

In a prefatory statement of policy and intent, the Legislature has broadly identified those
critical state concerns as follows: 'The Legislature finds and declares that California’s
fand is an exhaustible resource, not just a commodity, and is essential to the economy,
environment and general well-being of the people of California.

It is the policy of the state and the intent of the Legisfature to protect California’s land
resource, fo insure its preservalion and use in ways which are economically and socially
desirable in an altempt to improve the quality of life in California.” (§65030).

The Legislature has further declared that land-use planning, and the general pfan in
particular, represent the basic means of ensuring orderly growth throughout the state.
Thus, the Legislature has decreed that all 'decisions involving the future growth of the
state," while generally subject to local control, must be ‘quided by an effective planning
process, including the local general plan, and should proceed within the framework of
officially approved statewide goals and paolicies directed to land use, population growth
and distribution, development, open space, resource preservation and utilization, air and
water quality, and other related physical social and economic development factors.’
(Government Code § 65030.1).°

Reversal of Ad Hoc Zoning

"

. . . . One survey of California city and county planning departments shows thaf
approximately 75 percent of proposed planning and zoning amendments are
privately initiated in conjunction with development applications, and that
approximately 66 fo 75 percent of these amendments are ultimately approved.
(Dalton, Limits of Regulation: Evidence from Local Plan Implementation in California
(1983) 55 J. Am. Planning Assn., 151, 156, 159. [emphasis added]

As the author of that survey has concluded, the planning and zoning amendment
process has become in many communities one of "piecemeal adjustment” by
local planners and local legislators in response to development pressures. (Limits
of Regulation, supra, 55 J. Am. Planning Assn. at pp. 151, 159.) [emphasis added]

This conclusion comports with the well-known phenomenon commonly referred to as the
"fiscalization of land use,” whereby planning decisions are frequently driven by the

® DeVita v. County of Napa 9 Cal 4" 763 (California Supreme Court 1995} 4 4 7
[ .
DeVita, supra, p. 816



desire of lfoca! governments fo approve development that will compensate for their
diminished tax base in the post-Proposition 13 era. (See Fulton, Guide to California
Planning, supra, at pp. 15-17, 208-213.) [emphasis added]

it was presumably to curb an excessively ad hoc planning process that the Legisiature
limited in 1984 the number of amendments to any mandatory element of the general
plan to four per year. (Gov. Code, § 65358, subd. (b).) General plans that change too
frequently to make room for new development will obviously not be effective in
curbing "haphazard community growth.”{ Selby Realty Co. v. City of San
Buenaventura, supra)’” [emphasis added]

CALIFORNIA’S JUDICIAL TEST FOR PLANNING

These doctrines are a good working environment to show the sensitive interplay between state law
imperatives, imptementation of general plans, and judicial construction of fairness. A number of California’s
working doctrines are seated in provisions of the Government Code, and create the parameters of judicial
review.

THE CONSTITUTIONAL FOUNDATION FOR MUNICIPAL GOVERNANCE

Although in the past, some courts have held thal cities and counties acquired the land use
regulatory power from the legisfalure, it is now generally recognized that such power is
derived from the broad police powers conferred upon them by the State
Constitution {Article Xi, §7) and it is not a power bestowed by the legisfature. . . ,
[emphasis added]

Such primary authority comes from the Constitution. However, in exercising its land
use regulatory power, a city and county must act within the statutory law so there
will be no conflict with general laws as provided in Art. XI, 7.° [emphasis added]

An exercise of power over a |legislative determination by an appellate court is always circumscribed by the rule
that the court will not interfere with the substantive right of municipalities to determine their own laws., The
court will not second-guess the appropriateness of policy:

‘dudicial Test for Validity of Legislative Actions:

If the validity of the legislative classification for zoning purposes be fairly debatable, the

legisiative judgment must be allowed to confrol.  The test of the validity of
comprehensive zoning regulations has consistently been applied and followed by this
court, so that whenever we have found that reasonable minds might differ as fo the
necessity or propriety of particular regufations or classifications, we have bowed to the
legislative determination and sustained the regufation.”

. courts will overturn an agency's legisfative decision only if it is arbitrary, capricious,
wholly f?ocking in evidentiary support, or fails fo conform to the procedures required by
faw....”

"A restrictive zoning regulation pursuant to a municipality’s comprehensive plan of
communify development, when reasonable in object and not arbifrary in operation, will
be sustained as within the fegilimate exercise of the police power." Hill v. City of
Manhattan Beach (1971) 6 C3d 279.

in other words, the ordinance will not be declared invalid unless there is no reasonable
refation between the regulation and the exercise of the police power. ..... If the question
is debatable, the legislative judgment will prevail....""

DeVn‘a supra, pp. 789-790,

Longtm s California Land Use, Second Edition, James Longtin, Volume 1, Section 1.22[1]

Longtmsl.and tise, supra, Vol |, Section 1.21, p. 48.

Cahforma Land Use, Daniel Curtin, (2000) p. 322.

Longtm supra, Vol |, Section 1.21[2], p. 47. 4 4 8



JUDICIAL REVIEW OF ADMINISTRATIVE ACTIONS

The law creates a sharp demarcation between the power of municipalities to legislate for the general welfare,
and the exercise of regulatory powers where it affects a particular land parcel. The judicial deference granted
to legislative acts does not apply to an administrative action.

Judicial review originally related primarily to zoning requirements. Now, California has enacted the general
plan as law and implemented the consistency deoctrine under its Government Code (Section 65300.5), and the
review mechanism has shifted to a policy approach.

The general plan is designed with implementing mechanisms, such as the zoning ordinance or capital
improvement plan, which must remain in alignment with the general plan over time. The consistency doctrine
is the judicial mechanism that triggers court review of administrative decisions in planning. “.....if is the
principle which infuses the concept of planned growth with the force of law."?

In other words, development decisions are now measured against paolicy, and informational requirements
necessary to implement policy. Projects must now remain consistent with policies that address land use,
circulation, housing, conservation, open space, noise, and safety.

ADMINISTRATIVE MANDAMUS

The sole legal mechanism for review of an administrative decision® is the writ of mandamus. Administrative
mandamus involves judicial review of the planning decision. Daniel Curtin, a prominent treatise writer on land
use and planning, ™ has supplied a succinct orientation to the function of administrative mandamus.
Administrative mandamus is exercised under Code of Civil Procedure Section 1094.5 and applies only when
there is a challenge to:

“. .. any final administrative order or decision made as the result of a proceeding in which by
law a hearing is required to be given, evidence is required to be taken, and discretion in the
determination of facts is vested in the inferior tribunal, corporation, board, or officer. . . .""*

The judicial inquiry extends to: (1) Whether the respondent has proceeded without, or in
excess of jurisdiction; (2) Whether there was a fair hearing; and (3) Whether there was any
prejudicial abuse of discretion. It further provides that ‘abuse of discretion’ is established when;
(1) The respondent has not proceeded in the manner required by law; (2) The order or decision
is not supported by the findings; or (3) The findings are not supported by the evidence. Cade
of Civil Procedure §§ 1084.5(b).”"®

THE TOPANGA REQUIREMENTS

In order to avoid a charge of abuse of discretion, localities must carefully set a proper administrative record of
decision that shows the line of their thinking from policy to action. This requirement protects both landowners
and citizens from falsified findings that don’t properly reflect general plan priorities. Findings are written into
staff reports, reviewed by administrative bodies, and (if approved) are incorporated into Resolutions that reflect
the decisions made.

The cornerstone for findings requirements has been set by the landmark Topanga decision. Findings are now
such a critical element of a land use decision that the Governor's Office of Planning and Research {OPR) has
published guidelines for cities and counties. The judicial rule is expressed as follows:

"The Topanga court defined findings as legally relevant sub-conclusions which expose

2 FUTURE, supra, p. 1336.
Notation: An administrative decision relates to the application of law or policy to an individual decision, distinguished from exercise of
legislative powers, which sets a general rule of application to the whole.
" California Land Use, Danigl Curtin, 2000 Edition
15 Curtin, supra, p. 320.
" Curtin, supra, p. 325. 4 4 9



the agency's mode of analysis of facts, requiations, and poficies, and which bridge the
analytical gap between raw data and ultimate decision. (Topanga'’, supra, at pp. 515
and 516.)

in other words, findings are the legal fooltprints local administrators and officials leave to
explain how they progressed from the facts through established policies to the
decision.”’®

THE CONSISTENCY DOCTRINE AND ITS RELATION TO STATE REQUIREMENTS

The Califarnia Governor’s Office of Planning and Research (OPR) publishes guidelines for cities and counties
to guide the development and implementation of their plans. These guidelines ensure that zoning ordinances
remain an implementing tool rather than a driving force.

Regulating the spatial and timing relationships of incremental planning decisions becomes crucial to ordered
development. The state as a regulating entity to local government clearly has a regicnal interest in the
outcome.

The following sections from the OPR Guidelines show an example of the state requirements. These
requirements also demonstrate the hierarchy and close knit between land use classifications and zoning
designations, and how one must follow the other:

Assessing and Achieving Zoning Consistency:

Zoning consistency can be broken down into three parts: (1) uses and standards, (2)
spatial patterns, and (3) timing.

The local agency's general plan and zoning ordinance contain text and maps that
specify development standards and the proposed location of uses for the community.,

The development standards and uses specified for all land use categories in the
zoning ordinance--density, lot size, height, and the like -- must be consistent with
the development standards and uses specified in the general plan's text and
diagram of proposed land use. [emphasis added] This has several implications.

The zoning scheme, with its range of zoning districts and their associated development
standards of regulations, must be broad enough to implement the general plan.

For example, if a general pfan contains three residential land use designations, each
with its own residential intensity and density standard, then the zoning ordinance should
have at least as many zoning districts with appropriate standards.

Similarly, if the general plan identifies seismic hazard areas and calls for zoning
measures to implement safely policies, the zoning ordinance must contain appropriate
provisions such as a hazard overiay zone or specific development standards."”

One of the most powerful components of the consistency doctrine is its focus upon policy. By aperation of law,
it forces municipalities to review how the planning decision relates to general plan policy. The plan must be
inspected to determine what policies are fundamental to the planning decision under review.

NEIGHBORHOOD ACTION V. COUNTY OF CALAVERAS

Neighborhood Action v. County of Calaveras is where it all came home, judicially speaking. Calaveras County
issued a conditional use permit to a mining operation to move tailings from the construction site through a

"7 Topanga Association for a Scenic Community v. County of Los Angeles (1974) 11 Cal 3d 506.

18 Bridging the Gap: Using Findings in Local Land Use Decisions, Second Edition {1989) California Governor's Office of Planning and
Research (*“OPR Guidelines")

' California State Planning Guidefines, Governor's Office of Planning and Research, p.129. 4 5 U



series of neighborhoods. The movement of tailings generated noise, dust, debris, and affected the rcadways,
creating what the community characterized as a safety hazard.

Neighborhood Action complained that the issuance of the conditional use permit was uftra vires, or without
authority, because the county had failed to develop a noise element containing state-required standards for
noise abatement and transport of hazardous materials.

“The remedies applicable to the challenge of a zoning ordinance are, in part, specifically
addressed by statufe. The zoning ordinance is in the chain of authority by which
the requirements of state planning law are transformed by quasi-legislative action
into criteria for the issuance of conditional use permits. [emphasis added]

The legality of a zoning ordinance is thereby impliedly called into question when a permit
is challenged on the ground the general plan is not in conformily with siate faw.
Accordingly, our inquiry must encompass the statutory remedies which may apply to
such an implied challenge to a zoning ordinance.

That brings us to seclion 65860, subdivision (b). It authorizes a resident or property
owner to bring an action ‘to enforce compliance’ with the provisions of section 65869,
subdivision (a), which mandates that the zoning ordinance ‘shall be consistent with [the
adopted] general plan.™°

Neighborhood Action effectively chalienged the deficiency of the county in not maintaining the proper noise
element. The conditional use permit was invalidated, and could not be issued until the county had brought its
general plan into compliance with state law.

The Planning Hierarchy and Nature of Judicial Review:

“Although use permits are not explicitly made subject to a general plan meeting the
requirermnents of state law, that condition is necessarily fo be implied from the hierarchical
relationship of land use laws.

To view them in order: a use permit is struck from the mold of the zoning law (GC
§ 65901); the zoning law must comply with the adopted general plan (GC § 65860);
the adopted general plan must conform with state law (§§ 65300, 65302).
[emphasis added - the ‘tight fit]

The validity of the permit process derives from compliance with this hierarchy of planning
laws. These laws delimit the authority of the permit issuing agency to act and establish
the measure of a valid permit.

‘Since consistency with the general plan is required, absence of a valid general plan, or
valid relevant elements or components thereof, precludes enactment of zoning
ordinances, and the like. {Resource Defense Fund v. County of Santa Cruz, supra, et
seq.

This is a specific application of the general rule: ‘fThere] is no agency discretion to
promulgafe a regulation which is inconsistent with the governing statute.’ [citation
omitted}]®’

2 Neighborhood Action Group for the Fifth District v. County of Calaveras (1984) 156 Cal. App. 3d 1176 at 1187.
2 Neighborhood Action, supra, at page 1184. 4
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CONCLUDING REMARKS ON JUDICIAL REVIEW

Given that land value does not exist in isolation, it is predictable that constructions of ownership and
entitiements would reflect the dichotomy of private-public interest.

“Ownership, to push legal definitions, is divided, with legal title in the private owner and

‘ownership’ of the use in government to the extent that government regulation affects

what may and what may not be done with the property.

This division in ownership, as we see I, is reflected in judicial recognition of the owner's

developmental interest in land which is entitled to constitutional protection. Public

restriction of this inferest must be justified....[wfe...find this justification on reliance of the

general welfare, or ‘public interest.™

** The Zoning Dilemma, A Legal Strategy for Urban Change, Daniel R. Mandelker, Bobbs-Merrill Company, Inc., (1971) p. 14
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Judith Deertrack

California State Bar #81842

1333 South Belardo Road, Unit 510
Palm Springs, California 92264

Personal Profile:

My name is Judy Deertrack. | am a Land and Government Affairs Consultant, and legal
specialist in Land Use Law. | provide consultation to private and corporate clients whose
land projects intersect with government programs and requirements; including tand use
entittements, feasibility analysis, due diligence reports, compliance review (ordinances
and laws), permit assistance, community plan development, demographic studies, and
business sector planning.

I am a resident of Palm Springs, and have lived in the Coachella Valley since 2004,
primarily in Palm Springs. My career is built around a passion for land and community
issues, an interest that led me to an urban planning career. | completed Master's work
in City and Regional Planning at San Luis Obispo, Cal Poly in the year 2000.

At the beginning of my career, | obtained a law degree from San Joaquin College of
Law, Fresno, CA, and practiced corporate and family law. In 1987, | married a member
of Taos Pueblo Tribal Government and worked as a consultant for thirteen years with
Taos Pueblo, Office of the WarChief, New Mexico, on cultural protection and land
issues in a tri-cultural environment, including acting as a primary advisor on the World
Heritage Designation for Taos Pueblo through UNESCO (United Nations), and a series
of later related projects.

After completing my graduate work, | served as Deputy City Attorney for the City of
Desert Hot Springs and managed the General Plan Update, including co-production of a
Growth Management Element designed by Dr. Robert Freilich, one of the industry's
foremost Smart Growth experts, also considered the founder of modern growth
management.

| later co-prepared Community and Specific Plans that were adopted within the cities of
Ventura, Saticoy and Wells, and Benicia, designed to achieve view shed protection,
preserve historic military districts, create artist live/work space, and incorporate trails
systems. | began employment with Riverside County Land and Transportation Agency
(RCTLMA) as a Planner IV in 2007, and worked for four years until the Desert Planning
Office closed. | consult currently with private clients and non-governmental
organizations in land use.

Within RCTLMA, | was the only full time planner to review and process land
development permits in the unincorporated area of the Coachella Valley. This gave me
a wide range of experience — processing subdivisions, mobile home parks, racetracks,
school campuses, commercial centers, equestrian operations, affordable housing, golf
courses, and successfully presenting those land projects for review and adoption by the
Planning Commission / Board of Supervisors. Presently | work as a private consultant
in planning and urban affairs. 45





